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essentially cliKerent, tlien, I tliiiik, it cannot be supposed 

tliat tlie finding is a final decision. It seems to me to 

be merely an expression of opinion and nothing more.

Therefore I think that this appeal should be dismissed 

with costs.

Decree confirmed.

R. R.
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Before Mr. Justice Hcakm ami Mr. Justice PralL

S IL illA S A IIE B  MAUD SA BD A IIA LLI a n d  o t h e r s  ( o r i g i x a l  D e f e n d 

a n t s  Noh. 1 TO 3), ArpELr.ANTS V. SADASHTV BUPDU ( o r i g i n a l  

P l a i n t i f f ) ,  Respondrnt.®*

Civil Procedure Code (A d  V  o f lOOS), Order X X X IV , Rule 1— Mortgage 
suit— A ll jjcrsons interested in the mortijage to he parties to the suit— Some 

only o f the heirs of mortgacjor joined as parties— Suit not had, for non- 
joinder of parties.

The plixintill;, a inorl'g'agoc, snod lu recovci- the iiiorlgngo debt by «alc ol: 
m')rtgiigc(l properties. The original mortgagor, who was a Mahoinedaii, having 

died ])efoi’o the suit, only hi8 widow and danghtors ■\voru made dcfondants. 
It  was contended that the Biiit was bad for non-joinder ul; other heir« oC the 
mortgagor, xiz., his bi'other and sLster's cliildreu :—

Held, that the non-joinder of parties was not fata! to the suit, inasmuch 
a:s t1io suit was pro[>erly constituted at the date of tlie plaint so as to enabh! 
the C(au't to adjndiciilc as betw'een tlie pailies impleaded.

S e c o n d  appeal from the decision of C . 0 .  D u t t ,  

Assistant .Tndge of Khandesli, confirmiDg the decree 
passed by  M. M. Bhatt, Subordinate Joxlge at Erandol,

One Sabdaralli, a Mahomedan, executed two mortgages 
in 1896 in favour of the p la intiff A fter Sabdaralli’s 
death, the plaintiff brought a suit on the 11th January

Sccoud Appeal No. 654 of 1916.

1918. 

December 3.

IIiR S

s

i s i
l!* f-y..' i



1918. V ]<)i 1 li) j 'o c o v o r  t l io  D io i i c y  ( li io o n  1 h(> 'The

.... ..........  \Yi(low and tho <l:iÛ :>irloi*s ol‘ SaJxIaralli wciv niado
HiiAitAfiAHEiJ tiei'eiKiaiite ; tlio olhor iioii’s oi! Ral.xlaralli, riiimely, lii«

SaiVasiov brotluvi; aucl siHtei’’s dnldroii, w(U’o nol. niatlo ])aiiiioH to
I,lie suit. The widovs' (d('l’<MKia.u.t No. 1) (.‘oniiondcd uiler 
alia in liei* writtoii K('a,lein{'nti t.luU, (.1k̂  siiil; was had for 
iioii-joi,aider of part ii'K.

Tlic ^SulK)^(lilla,lc Judge was of oj)iiiion i hat ilu  ̂ whole 

soil/ waw not bad l’o»' non-joindef of jnirtieH, tlunigii 
])erHon,s not joiiKMl as tlefendanls would noti ho bound 

by the decw'c. He, therel'oi’c, pa.M.sed th(5 n.sual niort- 
ga,ge dee-ree against the w idow  and daughlorB oi' ftahdar- 
alli, defendanls Nos. 1 t(i

Tlie Assistant Judg^'. oji aj)iH^aI, (^oiiiirined the deci’ee.

Del'etidaiits Nos. I to apiteaJed to (he H igh  Court.

tS. M. Kaikiiti, I'or the appellants:— The suit Ix'ing 

del'eeti ve l.‘or want ol‘ i)arl ies .should he diHniissed : sec 

Oivii Pj*ocednre Code, li)08, Order X X X  1 V, Rule 1 and 
Glni/am Kadir K luoi v. MAist((h'i)n Kh(UiP-\ Tlie object 

ol’ tlie rale is to piH'vent ninltiplicily ol’ suits, ilere, 
the suit has been JIUhI on t he his( day on which it eouid 

l)e filed; HO that, if any pa iiy  is iVeshly added ikav,
I h(* suit w ouh ihe beyond time under S('ci ion 22 ol* the 

Limitation Act, lUOS. TIk^ 1ow(‘i- Court: has relied on 

\'’'trc:h(ind k((pannhel w and decided.
• agtdii.st us. ]h it that ease is basiMl on (he doctrin(M)L 

represontalion, which dociriae, it lias been recently 

held, does not apply to M ahoniedaiis; Myirkhd v.
. Blia(jirfJilbalS^^ A s  regards sectiou. 22 of the Limita-

■ -  bioa Act, the equity ol redejnptioj), caiiiiot he split 

up; the omitted persons are therel’oj’e necessary 
. parties; and as against them tlie snit is already 

barred. In  Gimwayya  v. I)a/lfalraija^*^ the newly
•k. • - '
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tidtletl x^arties were not necessaiy parties ; and that case 
lias been dissented from in v. Bam  Kauai
Suifjh The terms of Order X X X lY ,  Rule 1, are
iiiiperative.

P. B. SliuKjjie, for tlie respondent:— The present case 

is governed l)y Virclmml Vajikaraiishet v. Koidu^^K 
The suit as instituted was properly constituted. 
Order X X X IY ,  Rule 1, enacts only a rule of procedure. 
A n y  objection as to non-joinder of parties is only a 
tecJinical ol)jection : see section 99 of tlie C ivil Procedure 

Code. It. is only tlie mortgaged estate that is liable. 
Further, the persons not impleaded were not necessary 

l^iirties. A n y  person interested in the equity of 
redemption can redeem : see section 91 of the Transfer 

of Property Act. I f  so, he alone can be sued and coni- 
l^elled to redeem.

P r a t t , J. :— In  this suit the mortgagee, who is re
spondent in this appeal, sued to recover tlie mortgage 

del)t l)y sale of properties mortgaged in  189G by  the 

deceased Sahdaralli. Tlie suit was brought w itliin  the 

extended period of lim itation allowed by  section SO of 
the lud ian  Limitation. Act, 1908, and the original 
mortgagor liaving died l)efore the suit liis w ife  and  

daughters— the appellants— w ere. made defendants.

Objection was taken in the lirst Court tliat the suit 

was bad for non-joinder of other heirs of Sabdaralli—  

his brother and sister’s childj;en. But the mortgagee 
did not join them in spite of the objection as the period  
of lim itation as against them had expired.

The Subordinate Judge held that the non-joinder of 
these heirs was not fatal to the suit and decreed the 

suit as against the interest of the w ife and daughters. 
The low er appellate Court confirmed this decree and

SlIAHASAIIEB
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1918. t l i e  w i l e  a n d  ( l i u i g b t c r s  i 11 Miis appeal ('oni.cMid tlial, i l ip
-------------- provisioiiM ol’ Order X  XXJ^A ,̂ .Rule i , arc i mporiitivc and
S i i A T U H A U M  | , ] ] L a l )  t l i o  . i i o D - j t » l i i d o i ‘ < > l !  I j l u '  l i c i i ’ S  a d i n i d c d l y  i n l o r o s t e d ,

B a u a s i u v  i l l  t h e  e q i i l i y  of j ’ c c l . e . n i p i i . o i i  n e c o s s i t t i t o d .  l . l i o  d i s i n i s s a i

SUI'DU.

Tills is tlic only poiiil J‘a l s ( ' d  in ilu'. appeal.

N o w  the iDortgage Heeiii'ily is of (‘om-S('iiuliv.isil)lo 

and tlie mortgagee must sue to realize the whole of liis 

debt out ol‘ the property iDorigagc'd. ÎMiis is Mie. sul)- 
Btaiitive law  eiiaetcd in .section (!7 ol (lu^ Transfer ol 
r*roperty Act. Tlieii Or(.ler X X X I R u l e  1, is ride of 
l)rocediiro tliat all persoiiB intcrc'stiul in tlie rnoi’tgago 

security or tlie right 'of rediMiii^tion sliall bo made 
ixirtics to tlie suit. Î'he object t>f this ride is clearly to 
avoid iimltiplicatioii ot suits, hut do(\s ji breach of this 

j'ule involve tlie conse<|iience that tl.u‘, suit hIiouIcI. ])g 

dismissed? TJie answer to (his (luestiou is, 1. think, 
supplied by seel ion 1)9 of the Cod<.'. '.ri iai. section I'efei’s 
.to cases of mis-joinder of |)arlies but juis-joinder 

includes non-joindc'r: Yalr/ccmaf/i Knrluu'aiin.nl Valia 
Kaim al v. Mandlcluil Klai/a Kah)iaP\
According to llud. section, n(ui-joinder of parties, tbougli 
a breacb of the jirocediirt' enjoined hy the, Cod(', i»s not 
a i'atal defect unless it a|]'ec(s t he jiUM’itso f tin' case or 
tlie jurisdiction of tJu‘ Court. Neitlier of tlicise condi
tions Is fultilled in the pi’esent case. The right to 

enforce tlio mortgage cliargc iigainsi Lho pai‘t of the 

security represented l)y the sbart-s of iilii? excluded lieirs 

is lost. TJie joiudei' of tliese heii’s w ill not allect the 

merits of the case, foi* il̂  is (uily t lu 'r ig id , (itle and 

interest of the defendants tlial can Ik; sold. The mort
gagee, thougli he has iost part of tlie seciu'it-y, is entitled 

to enforce his cliarge against the rc'si. and Micro is no 

bar on the jurisdiction of tlie Court to entertain such 
a suit.
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Tlie tenns of section 85 o;l‘ the Transi’er of Pi'0|)Ci‘ty 1918. 
Act ( I V  of 1882) w ill oil corresx^oJî ^ '̂ '̂l Order X X X  [V ,
Kule 1, were lielcl by  tlic A llaluil)a(l H ig li Court in M ala  
D in  Kasodlian \\ Kasun  and GIiu Udu K ad ir  Hadasihv
'KhaH \. M iistaldia Khan̂ '̂̂  to be inj |)eniti.ve so tJiat 
failure to join tlie parties iiKiicaled involved- dism issal 
of the suit. These cases i^roceeded on w hat was sup- 
posetl to be the iniperative charactei; of tiie word.
“ m ust '’ in  section cS5. But this word is now  dropped  
out and the- section is incoi'porated in tlie Code of C ivil 
Procedure showing that the mutter is one of procedii.ro 
andreg'ulated by section 99. Tlie juilgiuent in  M ala  'Din's 
casê '̂̂  said (page 465) tluit the inrp(',rative construction 
was necessary in order that " litigan ts  sliou.l.<l be made 

to know and feel the Statute Law .’’ T ills i-an liai'dly  
be aduiitted as a valid  argument and justiliew the 

criticism of Mr. Chose in  his woi-Ic on tlie L a w  of 
Mortgages in Ind ia that Coui’ts exist not for Ihe sake ol: 
discipline but for determ ining jnatters in  controversy  

between the parties. I  think the correct constrnctiou 

was that put upon the section in the dissentient ju d g 
ment of Mahmood J. in M ala  Din's casê '̂ \ In  tiio 

absence of words of prohibitioji tlie section is not to be 
read as if it began by saying that “ N o  suit shall be 

entertained unless all parties, I'ic.” Tiiis vie^v is 

supported by a dictum of the P rivy  Council in Uuie.^
Clmncler Sircar Za ln ir Falhna^^K A t  page 179 of 
the report their Lordships say :—

“ Persons who liave talcen transfers of property  
subject to a mortgage cannoli l)e bound by  proceedings ' '
in a snbseijuent suit between the iirior mortgagee 

and the mortgagor to which they are ncVer made i 
l^arties.” 6

■  ̂ -..ff
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1018. E v i d c ' i i t l y  (iioii; L oi 'cI hIi i p s  l l i o n g l i l .  a, suit o n  Mio

i)io.L't.gago Nvoiild, 1)1'- cOHiiK ' tc i i t  a l  l h o u g h  a s s i g n e e s  o!  

i i i c  eq i i i i /y  ol' I'etleiiipfcion. ha,<l iio(i heoJ i  lUiuU' p a r t i e s .

Bwusiuv Ijivvc iiexl. IxH'.ii c o i i r i ‘()iii(^d. w i t h ,  c a s e s  oiv see-
bUI’DlT. .

l i o n  22 ol' t l i e  L i n r i t a i  io n  A c t  w h i c h  d e c i a e  t h a t

w J ie n  i i c e e s s a r y  jKiilic'S a i ‘(' iiol. join( '<l w i l J i i i i  U io  pc'riod. 

o l ' ] i i u i t a l i e i i  t h e  s ii i l  iiiiisl: i)(> d i s n i i s s e < l .  h i  (h>rnrnujja  
V .  f.kitfd/ra/ja^^  ̂ ili w a s  s a i d  l h a l  s u c h  a, I’esuK i  m u s t  

( l c i ) c n d  u p o n  co n s id c M 'a t io i i  o f  lh ( '  ( | i i e s l i o i i  w h i ' l l i e i*  

t h e  j o i i i d e i '  w a s  i i c c e s s a i y  to  <Mia])I(; th.(' C o u i - t  t o  aw ai 'd .  
s u c l i  I’eliei;  a s  m a y  he  giv(Mi in  t h e  s u i t  a s  I’n im c 'd  ”  l o r  

i n s t a n c e ,  i n  a  s u i t  h y  o n e  ol' s e v e i ' a l  j o i n t  p r o m i s e e s  t h e  
o t l u M 'p i ’o n i i sec ' s  a r e  n e c e s s a i ’y  p a i ’t i e s  I'oi* n o  r e l i e f  c a n  

be  g i v e n  t o  o n e  ol' t h e m .  The .  s u i t  is  n o t  } ) r o p e r l y  

c o n s t i t u t e d  u n l e s s  a l l  t l i e  c o - p i ‘om.is(H's j o i j i ,  I'ot* t h e  

p l a i n t i H '  c a n  o n l y  e i d 'o r c e  h i s  c l a i m  in  c o n j u u ( ' t i o n  w i t h  

t h e m :  JbdiiisehiiJr v. . S o  a l s o  a, p a r t i t i o n

s u i t  c a r r n o t  b e  c o n s t i t u t e d  u n l e s s  a l l  t h e  i ;o -p a rcc 'n ,e r s  
a r c  m a d e  p a r t i e s .  Bu i  o n  t l n ‘ oIIkm- lu in d  w h e n  t h e  s u i t  

c a n  he  e o n s t i t u t c d  w i t h o u t  tin* o t h e r  i ) a i ' t i e s  a n d  t h e i r  

j o i n d e r  is  o n l y  d e s i i ’a h l e  a s  i n  Onnuufijijd's “  fo r

t h e  p u r p o s e  of  s a f e - g u a r d i n g  t h e  r i g l i t s  s u l ) s i s t i n g  a s  

b e t w e e n .  th .eni  a n d  o t l i e r s  c l a i m i n g  g e r i e r a l i y  i n  (lie  

s a m e  i n t e j ' e s t ” t l ie  s u i t  B h o u Id  p i -o ceed  a n d  t h e  C o u r t ,  

s l i o u l d  a w a r d  s u e h  re l ie l :  a s  m a y  Ix.i g i v e n  i n  t l i e  snil ,  a s  

I ' r a m e d .  T h a t  n e c e s s a r y  p a r t i e s  n u ' a n  p a r t i e s  n e c e s s a r y  

t o  t h e  e o u s t i t u t i o n  o f  t h e  s u i t  s e c n n s  t o  h a v e  b e e n  t h e  
v i e w  t a k e n  l>y t h e  P r i v y  Coum .- i l  i n  i h o  c a s e  ol: Ivislian 
Prasad  v .  liar Narain. Hin(jIiS \̂ T h e i r  L o r d s h i p s

“ B y  this time the tiiree ye;irs aliowed by Act X V  ol 
1877, Second Schedule, Article (i t, had expired, and it 

became necessary to determine whether or not tJie 

additiomd plaintills were really necessary jiarties,

W (1903) 28 Doiu. 11 at p. 17. (2) (1881) (5 Cul. 815.
All. 27;* aLp. 270.
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because if noi, tlie suit had alwuys been properly con- 
stitilted and the time under the statute stopped ]’iinnin.<:i' 
on the 8rd June, 1904 (the date ol; the plaint), wiiitin. 
the tliree yearvS.” Sadammv

Sm'iiTT.
The (iistinction l)etween necessary parties and proper

A

])arties is made in Order I, Rnle 10 (2), w liere noees- 
sary i)arties are parties “ wlio ought to liave been, 
jo ined” and wlio are indispensable as w ithout tlieni no 
decree at all can be made and pi’oi^er parties ;ire those 

wliose presence enables the Court to adjudicate nioi'e 

“ efiectually and completely.” TJiis is the distinction 

made in the passage quoted from Pomeroy on Remedies 

in Kesliavrani v. Ranclihod^K

N o w  tliis snit was properly constituted when tlit' 
plaint was .filed for I  liave already sliown that the 

Court could awai'd relief against the interest of 
defendants. Section 22 of the Indian Lim itation Act  
does not therefore necessitate the dismissal ol‘ the suit.

Tlie test, therefore, I)oth under Order X X X IV ,  R iih ‘ 1, 
and, section 22 of the Indian Lim iiat ion Act' is tlie sani(‘ : 
was the suit pi‘operly constilnted at l-lie dal,(  ̂ ol! th(^
])hrint so as to (vnal)le the Court to adjndicatc as l)etwt‘(‘ii 
tlie p a i i i ( ‘S impleaded ?

M v conclusions both as to the effect of Or<h\r X X X IV ,
t/ ■

Rnle 1, and section 22 of the Indian Ijim itation ^\et ar(‘ 
suppoi'ted by a recent decision, of tiiis Court in Yirch<ti)d 
V(ijik‘(iram liel Y. I  do not ])ow ever expjH'ss
agreement w ith tiie decision in tliat} suit that the mort,- 
gage decree w ould  bt‘ binding on tlie Maho!neda,n 

co-heirs who were not parties. Bn t this point does not 
arise for decision.

I, therefore,' thinlv the lower Courts were right and  

w ould coniirm tlie decree and dismiss this appeal with, 
costs.
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t'MB. H e a TOX. ;— T icnlly ihiii, tlio Com-tm
))o1ow w o r e  (<> dismiss ilic'siiil. Tl i is  is i l io

BiiAiiASAiiKi! boforo us. 'Wo ai‘c not jiskcd (.o (Jockle
V. '

Badashiv what w ill 1)0 (lu) ('H’e.ct (*!' I lie docn'o ll.tat lias hoeii, 
made; so on tliat point 1 sa,y iiotliiiig.

A  iiioi't^'agC(‘’s cliiiin w Ikmi it is put forwai'd in llio 

Conn takt'n ill tlicso [)i‘oc:c(‘din«'S, is pi-ii^iai'ily a claim 

against. projK'i’ty. T ln ‘ claiin lioi'c, so l'ai'a,s it con corned, 
tlic jvrojH'rty, was inad(^ in linio, tli(  ̂ persons cited as 

defendants wei-(‘ coi’rectly made del’cMidants Init IIhiv' 
did not, compi‘isc all who slioiild lu'. dofendants. 
Possibly tlie correct procedure in tlie I rial Court would  

have been to (lii*ect the plaintiil! to add the other 

defendants. P>u t the real atliack on tlie decision o lthe  

lower Courts is not on (liat .yround at all. In  order to 

be able to aivpreciate the true l(\ii'a,l position I  w ill 
assnme that tlie others were added ;is (h'Tcnuhints and 

tliat the claim. a, '̂a,inst them was time-harred. I  cannot 

sceh.()win. justice oi' in law it I’ol lows I hat tlie whole 

claim ]na.st be dismissi'd. It is not so provided, by 

Order X X X IV , Kiih‘ 1, either expressly oi’ as I (hiidc 

impliedly. The disadvanla^'es of failing lo join in time 
persons who ought to b(' d<‘f('ndan(s are (piite serious 
enough withoiil. adding to (hein by dismissing jisuit.

. There is c(vrtainly no otlier iH'(»vision in the Procedure 

Code wliich supports tlie- vit'W that in such cii’cum- 
stances as these a suit should be wholly dismisscMl.

V.-. II: tliat is the position reaclu'd aftei* a study of the
law  of procedure, it remains unassaih'd by anything 

|r ' to he found in tlio law of moi'tgage, as I understand it.

In  the case of Vij'chcnid VaJHcarctJislirl v. 
tliis Court, in circumstances ;d inost identical w i(Ii those 
now bei’ore ns, arrived at the same conclusion as that 
we propose to give ellect to. It  is true tluxt my
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1918.learned brother and m yself have given reasons a good  

deal different from those given in that case. But where  

several different lines of reasoning lead to the same V/
result, one is fortified in  the belief that the result is S a d a s i h v

SUPDU.

correct.
Decree confirmed.

R. R.

A P P E L L A T E  C IV IL .

Before Mr. Jmtice Shah ; on difference hetwmi Mr. Jmtice ITeafon 
avd Mr. Justice TTaywcml.

SHANKARLAL TAPIDAS ( o n ia iN A L  P l a i n t i f f ) ,  A p p e l l a n t  v . THE 
SECRETARY OF STATE FOR I N D I A  IN  COUNCIL ( o r i g i n a l  

D e f e n d a n t ) ,  R e s p o n d e n t .'*

Summary Settlement Act (Bomlay Acl V I I  nf 1S63)— Land granted fo a 
mosque— At summary settlement land continued, to mosque on payment, of 
annual quit-rent—AUenathm of land hy mutavaU o f the mosque— F u ll 
assessment demanded hy Government from  the alienee. .

At tlie time of the summary settlement held in 1879, the land in dispute 
which had been granted to a mosque was ooiitinued on payment to Govern
ment of an annual quit-rent, under the Sanad wliich ran as follows :—

“ By Act V II  of 1863 of the Bombay Legislative Council...is hereby declared 
that the said land, subject...to the payment to Government of an annual 
quit-rent of Rs. 17-8-0, seventeen and annas eight only, shall he continued for 

ever by the British Govcrniiient as the endowment property o f the Junnna 
Masjid...without increase of the said quit-rent, but on the condition that the 

managers thereof shall continue loyal and faithful subjects of the British 
Government. ”

Nearly sixty years before suit, the then manager o£ the mosque alienated 
(it was assumed that the alienation was unlawful) the laud to a stranger. 
From 1912 onwards, the Government levied full assessment on the land 

in the hands of the alienee, A suit having been l)rought to recover the 
extra assessment so levied :—

Held, by Shah and Hayward, J.J. (Heaton J,, dissenting), that the provi
sions of the Summary Settlement Act, 1863, and the terms o f the Sanad pointed

FirBt Appeal No. 130 of 1915. _  • - ’
IL R 8 —2

1918.

Decemher 18.


