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Before Mr. Jiisfirc Ikalon and Mi\ Junlicct Jliiyvuird.

.B A IJ v U TS I IN A  M O TTU A M  U T t j a R  ( o u io in a l  D kkkn'd a n t ), A i ' I 'k l l a n t  r.

S l l R I  r ' i ' T A R  N A IJA Y A N  D K V  (o u k j in a l  ? i ,a i n t i k k ), l iK s i ’oN'DKN'r/'
JVoveinlirr

/iui;— ConTii'umal adoption— Adopllrr. fdlhcr d/reelhiff jhii/iihdiI of an 
'  anntud .hkiii in clumtji out of his praperli/ at l/tfl time of iiiakinn ilia adoption

— Coiiai’ul of the natund faiitev o f iJir. ad,opted hji/— (rra )i' o f annnitii not

valid.

A  H i n d u ,  w l u )  w a s  i n  j x i s s o H s i o i i  o f  a u c u ' s l r a l  p r o i i e r t y ,  o x i H ' . i i t t M l ,  a v I u ' i i  l i o  

t o o k  U u ;  ( I c f o . n i l a i i l  i n  u i l o p U o a ,  a  pyaiwlJiapaira, w i t l i  I I k i  o T  t i n ;

n u L i i r a l  f t i U i e r  o T  l l i c  d . - l ' i u i i l a u l ,  w l u i i v . l > y  h o .  d i r n c U M l  j i a y u u i n l  o f  a n  a i i i n u i l  

R i i i n  i \ t r  t h e  p u r p o s e  o f  l i|^' ] i l i i i ' .>;  I , u n p . ^  i n  a  H p c c i l i < ‘d  l i u i i p l c .  A  d i s p u t e  h a v i n g  

a r i H c n  u k  t u  t h e  v a U d i l y  o f  t h o  . t - ' r a n f  : —

Held, t h a t  t h o  f ^ n i n l  h i  i ' a v o n r  o f  t l u i  t m u i i l o  w a s  i n v a l i d  a «  i m l ,  h a v i u } . ^  b e e n  

r c c ; i ) i > ; n i z o d  b y  c i i s l . O i u  t o  h o  a p [ ) r o , » r i a l i . “. a t  t l u i  t i i n o  o l ‘ a d o p t i o n  o r  b i n d i u f > '  

u p o n  t h e  a d o p t e d  n o n  i n  i n o d i l i c : i l i o a  o l '  t h e  K i r i « , ; t  r u l e s  o l ’ H i n d u  l a w .

Second appoul fconi llio docision of P. .1. Talcyaf- 
klicU.1, DiKirict Jud^'c of Tirana, coiilirniiii" tlie. (locreo 
■paHsexl l)y K. (-1. Val.k;ir, Siihordiii.ato Jiidgo a,(. A libag.

Suit to recovoi.* a n ’oai'H of  an annual gfaiit o f  ]no.noy.

T l i e  grant; In ([iiosi.ion was inadt^ b y  one M o t i la l .  H o  

waK in ])o,ss(',ssion o f  anw 's ira l  propoi'I.y. In l(SI)i), ]ic 

took  tl ic dt',fondant in adopl.ioji. A t  that (ini.o lie c.xcv 

cuted a vyavasth.apiilra w l ic i-cby iio inado ar.ra,ngo- 

uio.i.it fo r  tlio .nianagoincnt o f  t lic p r o p e r t y  d in in g  the 

i i i i i io r l ty  of the d e fo i id an t ;  and. also dircc.tod paym en t  

o f  an anm ia l  sitin o f  Jvh. %) for l l io  purpose o f  l i g l i t in g  

lamps in  tho tem p le  o f  8hri. U t ta r  Narayan. at A l i l )a g .  

T o  th'iB (.llspoBition the convsenl of tlui na tura l  father 

, o f  the de fendant  w as  takcji. M o t i la l  d i e d  some t ime
afterwards.

f  . The defendant did not pay tho annual sum of Ks. 20
■ ■ to the teaiple The i)lai.ntur, thereii])on, Jiled
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tlie present suit to recover arrcLirs of tlie grant for tbree 

years preceding tlie suit.

The Court of first instance decreed tlie suit, holding  
that the grant was valid, on the fo llow ing grounds :—

“ T h e  defenrlaiit’s adoptum was coiidil-ional on llie previsions o f tlie will 

being acquiesced in and the arloption was subject to the interests croatcd b_y the 

teatator in' favoin' oi: the religioud objects specilied in the w ill.”

On appeal this decree was confirmed by  the District 

Judge.

The defendant appealed to the H igh  Court.

P . B. Shiii()ne, for the appellant:— The document 
by^vhich the gfant to the temple has been mude is a 
w ill. A  coparcener in a H indu  joint fam ily cannot 
make a w ill. A n d  in the pi'osciit case, as the I'csiilt of 
adoption, the appellant became a member (coparcener) 
in the family. The concurrent finding that the m aking  

of the grant was a condition precedent to the adoi^tion 
w ill not alfcct the present case, because th<3 natural 
father could not give to the adoptive father any larger 
rights than the latter could have enjoyed as a co
parcener and if the adoption i^urports in tliis case to 
clothe the father witli any larger riglits and give to him  
larger freedom to disjiose of tlie joint i3roper(y, the 
arrangement to that extent is illegal and void : see 
Vyasacharjia v. Venlcuhai^^K The appellant has neither 
ratified them, nor is any custom set up to support such 
an agreement. Hence the case of Vinqyak Narayan  
Jog V .  Govitidrav Oliintaman Joy or of Ohitko
llafjhunatli liaJadiksJi v. Janaki do not apply.
Similarly, the decisions in Ravji Vinayakrav Jagcjan- 
natli Shankarsett v. Lakshimibai^^\ and Basava v. 
Lingangauda do not apply : see also the remarks of

w C1912) 37 Bom. 251, at p. 262. (3) (1874) 11. Bon.. IT. C. 199.

(2) (1869) G Bom. H. C.(A.O.J.) 224. (1887) 11 Bom. 381 at p. 400.
(5) (1894) 19 Bom. 428.

B a l k r i s h n a  
Mo'j'l RAM

V.
Sum XIt t a u  

N a u a i ’ a n  
J)EV.

1918.
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Bai-xiuRiina
IVUvriiiAM

V.
Siiiu TJ'ttab 
N a u a y a n  

Diiv.

1918. the P rivy  Coiiiieil in .lilidii/a Uabkiat ShKjh v. Maha- 
rani Indar Kwmvar^^^.

A, (r. Desai ( lov Y. M. Kama/ ) l‘o,f ro.spondoiit 
The grant is justiliod. Tlio adopl.ioii, was, nioi’covcr, 
made siihject to it. It is, tlicTel'oit', hi iidi iit>-: Lali'slimi 
Y. Hiihravunijia '̂ '̂  ̂ ; Naraijaiuisanil v, liamasamiA^^ ; 
and Vimkilcshi uiinma/ v. Siraramlen  Tiie dcci- 
Hion in  Vhiajja/c Nararjiaii Jo(j v. (:l()i'iiidrav Chhifa- 
man J o ( / ; Clii/Irn Ildf/h nnaUi. Ikijoiliksli, v. 
Jaitalci and U a rji Vbiayalci'av Jaf/yaniiafh 
Sliaiilmr\^eft v. Lakshunibai '̂ '̂^ also prove the vali
dity of agreements of tlie kind 1‘oii.iul in tliis case. Tlie 
grant is also loiind to be reasonable by the iovv̂ 'er 
Courts and is binding on that account.

•Tiie grant can also l)e upheld on tlui ground tludi 
it was matle to a teuipie of t!ie ])lace wluu;e tlie family 
resides and was calcidated to confer spiritual iKvnelit 
to the soul of tlie deceased. A  H iiidu fa-ther can do so 

and ills son is hound by it. TJie burning oi: a lamp in 

cl temple lias a peculiar religious ellicacy according to 
H indu Shastras.

in rep ly :— The real point at issue is 
whether the deceased could make sucli a grant by a 

w ill. J.t i.s not a grant l)y a deed iu/er vlooh'. liema-rks 

at i>. 586 in Vimlah'sld xi.'i}ii}ial v. /Sloaraniian^ '̂  ̂
help my contention.

H ayw aiid , J. :— The plaintill;, a manager of a temple, 
sued to recover Rs. 20 a year due for i.iiree years on a 

grant for providing liglits in tlie temj)l(5 under a docu
ment termed a vyavastliapatra executc',d by th(.‘. deceas
ed Motilal. Tlie defendniit pleaded that tlie grant was 

invalid owing to Iiis adoption at tlie time of the execu
tion of the vyavastliapatra by  tlie deceased Motilal.

vW (1888) L. B. 161. A. 53 at p. 59. <*) (1904) 27 Mad. 577.
W (1889) 1? Mad. 49U. (6) (1869) G Bom. II. 0. (A.C.J.) 224.
(3) (1890) 14 Mad. 172. (o) (1874) 11 Boiu. H. 0. 199.

W (1887) 11 Bom. 381 at p. 400,
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Tlie Subordinate Judge lield at tlie trial that the 
grant was not invalid as tlie adopted son’s natural 
father had consented to it at the time of the execution 
of the vijavastliapatra l)y the deceased Motilai. Tliis 
decision was affirmed on lirst appeal by  tlie District 
Judge, and the matter has now^ been brought for final 
decision in Second Appeal to this Court.

Balkrisiina
M otibam

V.
SiiRi Ut t a r  
N aray 'an 

D ev.

1918.

It is admitted that the case concerns ancestral 
property and that the natural father did  consent on 
behalf of his son to this grant towards lighting tlie 

temple as thus described in the vyavasthapatra :—

“ I  have become old and I  have been ill for many a day. According to tlio 
ways o£ thitt mortal world there is no saying when death will come..,. I  
entertaining a desire to take a boy in adoption and with a view that my lineage 
should continue and after my death my funeral and other death ceremonies 
should be performed....! have this day taken Bababhai’s son Vallabhdas in 

adoption. Therefore,..! execute this deed of management regarding the 
maruier iu which the management should take place after rny death....! will 

maintain my adopted son Balkrishna during my life-time and after my 
demise my brother Bababhai Vithaldas should maintain him. And for that 
purpose he should get every year one hundred rupees (100) and the 

management of the estate should he carried on on behalf of the boy till ho 
attains the age of twenty one years by Bababhai....Out of the yield of the 
next three year’s income after keeping aside Rs. 100 for the maintenance 
of the long-lived Balkrishna the balance so remaining should bo expended 
every year towards performing permanently the following charitable deeds,... 
For the purpose of lighting lamps in the temple oi; Shri Uttar Narayan situate 
at ^Vlibag Ils. 20 should be paid every year....The simi mentioned above tliat 
is indicated to be expended towards performing the charitable deed in to l)e 
expended after three years’ income will liave accumulated and the charitable 
deeds should bo performed out of the interest over tliat sum bo accumulated. 
...The religious charitable deeds referred to above should be permanently 
carried on after my demise....And this religions charitable deed is a hereditary 
one to be performed from generation to generation from son to grandson after 
my demise....On uiy estate there is a charge created for the sums to bo 
expended on the charitable deeds

It apiDears to me that the intention was that the grant 

should be paid out of the interest to be received on
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B a i . k i u s h n a

M o t i r a m

V
SllKl

U ttar
N A l t A Y A N

Dev.

1918. tlireo ycarK’ acciimiilaiidn of tlu' income of the estate 
after the death ot; M'otilal. Tl)e (lociiineiit was, it is 

ti'ue, styled, a vijavasl/tajudrd and. not a Diruijiitpatra, 
l)iit it must, .ill iny opinion, be lakeii. to iiave been, 
upon a ti.*iie inierpretatiou ol' its terms, a w ill, as 

it Wiis intciitioned to (al-co ed'ect arter the death ol; 
Motiial.

It Iras not been denied that an alienation would liave 
l)een good if made before the adopl.ion by Motiial. who 

was the sole survivor of tlie joint H indu family. But 

it has been argued that this particular grant was invalid  
notwithstautling the consent of the natural father as it 
was to take oll'ect subsequently after tho deatli of the 
testatoi' Motiial. It appears that the autiiorities are by  
no means clear as to tlie elTect of such agreements 

entered into at the time of tlie adoption on belialf of a 
son by (.he natural fatlier. It was at one time sough t to 
upliold such agrecyuK'nts as binding contracts as in the 
cases of reservations for w idow s in Vi nay a k Narayan 
JoHY. Govindrav Cliintarnaii Olu'fko Jiaglm-
nath llajadlksh  v. J(tnakl''^\ Lak^iltnii v. Siihra^naiiya^ '̂  ̂
and Nardijaiiasami v. Ihit these
decisionB were not followed in ;i simihir ca,se of Ja(jan~ 
nadha y. rc'lying upon certain remarks
by the Privy Council. It  was sttited that such, agree
m ents would not be void anti might be ralili(Hl subse
quently by the son ill t he case of R(i}ru(i^awtnl A iyan  v. 
Vencaki7''amaiyan^'’‘\ ‘M\{\ doid)t.s as to their validity  
were exi)rossed in the case of JlJuiina h^thlddt Shujh.

MaJumini Ind(tr KH,iiW(ir hy tiu' P rivy  Council. 
On the other hand the n^servatiou of rights for the 
widow  was held valid by custom m odifying Hin.du, law

(1) (18G9) GBoni. H. 0. (A. 0. J.) 224. W (1890) 11 Mini. 172.
(2) (1874) 11 Bom. H. 0. l ‘J9. W (igQo) IG Mad. 400.

m (1889) 12 Mad. 490. W (1879) L. K. O I. A. 196.
<;) (1888) L. R. IG I. A. at p. 59,
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in tlie case o f VinayaJcrav Jaggannath Shankar- 
sett V. LaksTimihai^ '̂^, and again gift^j to daugliters 
were lield valid tlioiigb. the ixttio decidendi was not 

clearly expressed in tlie case of Basava v. Lingan- 
gauda A n  agreement, however, by  the natural 
father for a gift being made to the brother’s w idow  was 
held invalid in the case of Venkappa v. Fakirgoivda 
The decision aiDpears to have proceeded on the reasoning 

in Havji Vinayakrav's case and the 7xitio decidendi 
w ould appear therefore to have been that such an  

arrangement was not in accordance w ith  any custom 
m odifying H indu  iaw. There was another case quoted  
before us which was not however exactly in point in  

which an agreement made by  the adopted son himself 
who was a major was held binding as a fam ily  arrange
ment.. The case is Kashibai v. Tatya^ '̂ .̂ It w ould  
appear that that case also was decided, in  v iew  of the 
reference to a fam ily arrangement, as a matter entirely  
of H indu  law. A  clear statement of the objections to 
suppoju^ting such agreements as contracts was made in tlie 

referring judgment of Subrahmania A y y a r  Offg. 0. J. in 
Viscdakslii Anm ial v. Sivaramien The matter was 
expressed by Benson J. in the'llnal judgment (page 586), 
thus after reciting the various decisions by  H indu  

Judges : “ 1 think that great weight must be attached 

to the decisions of such men on a question like the 

present which I regard as one of H indu  law  modified 
by  H indu  custom and usage developed in  accordance 
with the conceptions of the present time. It is to bo 

observed that there is no text of H in du  law  which  
either recognizes or prohibits such an agreement as the 

present being entered into, and it is certain, as remark
ed by  W est and Buhler, ‘ H indu  law  3rd edition,

W (1887) 11 Bom. 381 at pp. 400, 404. ( 1 9 0 6 )  g Bom. L. K. 346.

0) (1894) 19 Bom. 428 at. pp. 461, 483. (19:^6) 18 Bom. L.E. 740.

(5) i (1904) 27 Mad. 577, '

I L B 7 - 6

B alk r is iin a

Motiram
V.

SiiBr
U tt a r

N arayan
D ev.

1918.
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1918. page 110(), that in actual pracdcG M’air a:i.Taiigoraeiit« 
for llio protection of tlic w id o w ’s in ( crest d iu iug  lier 

life, are commonly made, and are always supported by  
the authority oi: the caste” ’. Ainl again atpage5<S7:
“ I cannot blit, tliinkthat tlils principle ongiitto guide the 
Courts in considering wlic'ther agt-eements like the one 

vinder considci’al ion can be uplield or not. li! tlie stipn- 
hitioiis are unreasonable sucli. as giving to (be w idow  an 

al)Holiiie power of disposition over the propei.*(y, they 

Bhouid be rejected as ^lUlra vires of (he fa (lie i ';i l“ 
reasonable, such as only to (I ('.fine and lim it the son ’s 
enjoyment of the proper(y, they slionld be upheld...
I f the agreement is such as to l)e incousis(en.t witli tlie 

fundamental idea underlying adoption an.d the purpose 

lior which it is sanctioned, by  H indu law , as, for 

instance, if it deprived the adopted son of all ligh t to 

tlie property of the adoptive father and so left him  

witliout any ineans of performing (lie necessary religious 

olUces towai-ds the nuxnes of his adoptive father an.d his 
ancestoi’s, it may well be that tlui Coui-ts w oidd  regard 

tlie condition as essentially repugnant to H indu  law  
and would refuse to uphold it. But it w ould seem tiuxt 
a. fair and reasonable disposition of the pro|)erty is not 
essentially repugnant to H indu l a w ”. The reserva
tion in favour of the w idow  upon these princijdes was 

held binding according to Hindu law  iw  t.he Fu ll 
Bench. The statement of Subrali niaiiia Ay/ar, Oltg. C.J. 
was (juotecl with approval in the relVrring jm lgnu'nt of 
Beaman J. in the case of Vyamcharija v. Veakiibai 
It was decided there in the iinal jiulgment that the 
reservation in favour of the daugliter was Invalid rely
ing upon the decision in VenkapxKi v. Fakvn/otoda 
The general question referred to was not decided by the 
F a ll Bench, but the reasoning proceeded (page 262) 
upon the rules of H indu  law.

. (V) (1912) 37 B.un. 251 at p. 254. W (1 ‘JOG) 8 Boui, L . R.i346. j
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It would  appear to liave been established by these 

decisions that agreements for reasonable provision for 

widow s ought to be upheld as valid  according to general 
custom modifying the strict terms of H indu  law. But  

no authorities have been quoted before us in favour of 
any other persons in  such connection or in  support of a 
general extension of the modification so as to include, 
as here claimed, reservations in  favour of charities and 
religious endowments. The burden of establishing any  

such extension w ould  lie upon the person seeking to 
prove such modifications of the strict rules of the H in du  
law. That burden has here not been discharged. N o  
evidence whatever was adduced to show that reserva
tions in favour of religious endowments have by  custom  

been recognized as appropriate on such occasions and  

no texts have been quoted to i^rove that they w o a ld  be 
permissible on such occasions uuder the strict rules of 
H indu  law .

W e  ought, therefore, in m y opinion, to decline to 

recognize the extension claimed and w e ought to hold  

that the grant in  favour of the temple w^as invalid  as 
not having been recognized by custom to be appropriate 

at the time of adoption or binding upon the adoi:)ted 
son in modification of the strict rules of H indu  law . 
The appeal ought, therefore, in my opinion, to be 

allowed and the suit dismissed w ith costs throughout.

H e a t o n , J. I  concur.

B a l k i u s h n a  

i M o t i u a m

V,
jSlIRt
U ttab

N a r a y a n

Disv.

1918.

Appeal' allowed.
II. Fv..


