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Before M r. Justice EeaUm and Mr. Jmtiee Hayward.

B H I V A  B H I K A  O H O K E K A R  ANTI) o t r k r '̂  (oaroiNAL D icfknoantr  N o s . 1 l i d . s .

TO 6 ) ,  APPEI.LANTS P. B A B Q  B A L S I I E I  B O B I T A T E  (  ou io iN A i.  P l a i n t i k k  ) ,

R e s p o n d e n t . ’''  ̂ ■ ■ _______________

Khoti. FiMnnimt A iH iBomh'i}/Act l o f  ISW ), sivtinn 21-\— Dedm>)i o f Uf̂ ’

Recordiwi OjJicRi— Finalltij— Me.reeMriihi n'Amim vccnrdH m oc(',ui>n)it in 

not, such dflcinion— Scope o f the î ecthin..

S e ct io n  21  oE the Ivlioti S?ttIen>ont A ct,  1 8 S 0 ,  iii ilces co n c lu s iv e  ( jfrtaiii  

decisions ol: the Recoi-divif? OlHcer. T h e  iiioire e n try  oE t i ie  n am e o f  souio 

particahxr person as o cc n p a n t  is n o t siicli a decision. W h a t  aro contoiup li ited  as 

.conchisive are d jc is io n s  as tn th e  class  of: c<;imre and as to  th e  (ioini>hcatml 

r ig h ts  o f  th e  K h o ts .

Second  appeal from tli6 decirtioii of M. B. Tyahji, 
modifying the decree passed by (I. V. .ladliav, Joint.
Subordinate Jadge at Rajapnr.

Suit to recover possession of certain lands 1>y parti
tion.

Tiie lands in dispute belonged orighially to l)roth(M.’s,
Bluka (father of defendants Nos. 1 to G) and Maliadii 
(hnsband of defendant No. 6). The two hrotliers livcul ' 
as members of joint Huidii family. During liis liio- 
tlme, Mahadii sold his half share in tlio lands to tlû  
phxlntifE ill 1897. The plainti(l:’s.jmino was cnt(*r(Ml in 
the revenue records and lie was placed lu possession

* Second Appeal No. 82 o£ 1017. 

t  The material portion of the section runs tlnis :

21. in  any other matter the decision o f tlio said Recording-Onicor shall 

n<-t be open to appeal or revision, and shall lie bindini-- upon all tho parlies 

affected thereby until reversed or modilied by a linal de<;ree o f a c..mpct(2itt 
Court.
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1918. ot; the laiicls. Oao of the tliikaiis beariaf>' Survey No. 151, 
Falai No. 3, liovvevei-, stood La tlû  riaiiio of defend
ant No. 0 in. the reveniie recoi’da.

In April, 1901), the plaintid; was dispossessed of the 
hinds by the (h.̂ t'cMidants. Ho, thereupon, lilod the pre
sent suit to recover liis sliare by |)artition of the lands.

The 0.)a.rt of (irst instance decreed the suit exce|;)t as 
to Sur'/(\y No. 1.51, b\ilni IsTo. H, which was exolnded 
I'roin partition on tlie ^(round that tlie entry of it in the 
reveniie records a,!:?ainst the name of defendant No. 6 
was conoitisive against tlie phiintilL

On the appeal, the decree for partition was confirm
ed, bat it was modided by incUidin^4‘ SiLi’vey No. 151, 
Falni No. 3, among the property to be partitioned.

Defendants Nos. 1 to G appealed to the H igh Oonrt.

P. B. S'hinfine, for tlie appellants:—l.Mie entries in the 
reveniie records were (iaal and also conclusive on the 
question of title : see sections 19 to 21 of the Khoti 
Settlement Act, 1880.

S. Patka7\ for the opponent :—l-’he entries in the 
revenue records made under the Klioti Settlement Act 
are not concerned with the <|iiestion of title of the 
occnpants. The oi)ject and scope of the iminiry made 
in order to prepare the records iinder the Act are to 
record the position of the l^tiot, of co-sharers in a 
Khotki, and of occnpants or tenants in their relation 
towards the .Khot ; they are not concerned with tlie 
question of title between the tenants or.»occnpants 
inter se\ Mahomed Thrahhnw A ll Mahomed AH 
Pangarkar^K

H a y w a r d , J. -.— The plaintill sued the six defendants 
for partition of his half share in certain lands in his 
possession on the strength of a sale-deed of 1879. The

w S. A. No. 860 of 19U (Un. Eep.).



six defendants joined in one written i^hatement deny- 1918.
ing his possession as piircliaser. TJie trial Court, ----- -— ■
however, found the purchase proved and gave a decree 
for partition with the exception of a plot of land enter- v. 
ed in the name of defendant No. 6 in the Survey 
Records. The first appellate Court modified the deci
sion by including in the partition the plot standing in 
the name of the sixth defendant. In second appaal it 
has been urged that this plot ought to be excluded, on 
the ground that the entry of the name of defend
ant No. 6 in the Survey Recortls was conclusive 
as to lier title, under section 21 of the Klioti Settle
ment Act.

•

It is unfortunate that we have not in evidence tlie 
particular entry of the sixth defendant’s name in the 
Survey Records. A ll we have is the document,
Exhilnt 26, in which the validity of the sale-deed was 
expressly admitted by defendant No. 6 bafore the Survey 
Settlement Officer. There can, in my opinion, be no 
doubt that on that evidence the particular plot entered 
in the name of defendant No. 6 ought not to be exolud(‘d 
from the partition, and effect would have to he given 
to that conclusion unless clear legal objection should ' 
appear under the provisions of section 21 of the Kh.o( i 
Settlement Act.

k.

Now that section niake;-4 conclusive certain decisions 
of the officer defined as the Recording Ottlcer. Whal 
tliose decisions are is to be gathered from the prec(uiint»‘ 
sections and a perusal of those preceding sections seems 
to me to make it clear that the mere entry ol! tlie name 
of some particular person as occupant was not intended 
to be incmded among those decisions of the Recording 
Officer. What were contemplated as conclusive woiv I-
decisions as to the class of tenure and as to the compli-. ■ -
Gated rights of the. Kliots, The appellants, could not

I . L  R  5  & 6 — 1 3  ’
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1918. therefore, in tlii^^appeal have recourse to the provisions 
of sectioa 21 of the Khoti Settlement Act.

The appeal ought, therefore, in my opinion, to 1)6 
dismissed witli costs. A similar view was taken in 
the case of Mahomed Ihrahirn v. AU Mahomed Ah  
Pam/arkar^\ by another Bencli of tbis Court,

F e a t o n , J.:— I agi*ee,

Apj}mJ (Iism issed, 

R .  R ,

(1) S, A. No. 850 of 1914 (Un. Rep.)

APPE LLATE  C IV IL.

191 8 .  

September 27.

Before Mr. Jmti.cp. JTeaton and Mr. Justice Hayward.

P A N D U  V I T H O J T  L A D K E  ( o r i g i n a l  D e f u n d a n t  N o .  1),  A f i ' k l l a n t  r .  

GOMA EAM.JI MAEWADI a n d  o t h e k s  (oRiniNAL P l a i n t i f f b  a n d  

D e f e n d a n t  N o .  2), R e s p o n b e n t s . * *

Blndu law— Mitaksliara— Joinl family property— Sale of entire property hy 
one eo-parcener— Sale operateŝ  only upon the co-parcener'a xhare in the 

2->roperty— Exirchaser cannot (jet joint jioHnession of the share hut is only 

entitled to declaration of his right».

ITiidi'r tho Mitaksham, as interpret(‘d in the Bombay Prosidencv, a co 

parcener can soli his own iiiterost in joint family pioperly, provided there is 
valnablo consideration for the sale. The yale is valid, <?ven thoug'h the Kalo 

deed takes the form, not of a Kale of his ititerost l»ut of a sale of ihe whole 
properly. In such a case, joint possession cannot he juiven to the purchaser 

hut merely a declaration that he has aixinired the int(!rest of the venrior, 

whatL-ver that may be in the particular properly, and a flirection that ho be 

left to recover that interest by separate suit for partition in which all necesHary 
parties and properties should be joined.

Se c o n d  appeal from the decision of R. B. Milne, 
Assistant Judge at Poona, coniirming the decree passed 
by A. Majid, Additional Subordinate Judge at Khed.

^Second Appeal No. 586 of 1917.


