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Solicitors tor tlie plaiiit 10s ; Messrs. Crawford, Bayley
Co.

Soliciijors llor tiro ‘(lol'o.iida.nl : Messrs. Mlrza, Mi.rza
MangcUdas.

OKIMINAI. APPRLr™MATE.

Ueforc Mr. Jmlice IImtoH and Mr. Juslke Jlaj/Zimnl.

EMPI'niOli 2. WAMAN DINIvVAIt KI'LKAIl and ANOTUiai.®

Pncnihire (Jude (!'m/ V of iSOS), m-.thui 470— IUrctma appeal
heard bj! Aanhlant CdUgdo)— Dhrrfinn tn prirnxuhut parli/ fo ihe appeal

an iiidl rt'f a Ihi.rd. prrKGit. huplkati'd hi the ojfeiicr. thniujh not a party to the
appe/d— rretimhtarn iwiiilrij nojiiliu'tcd in part I/ the ™\Asi(tanl Collector
and umiiptnled hi/ the Gruai)ial .Dn'tiHtHjatlon Di'partiucnt— Direction to
linmciilc nm.d. not IH. a part of the ro”ciiitr- appeal or itn continuation.

AciMiscil N'Li. 1, a Maiuliildiir, li.iviu.i*" ilc.ciilnl a rrvtniin® case liroiight by

Nt*. 2, ;ui lujimtlar, uy'aiiist his (i>iuuilH In [I'l'.covcr roiil, appuiils wtjre

pn.'IxM'nMI  fi'Diii  Ilu; i!"?cision lo (luv AsHiHIlaiil. (Jo!li‘c;lor. Tin; a|>p(,'ulH were

(U'ciilod on lilt! IBUI 'Inly 11)10 by tin' AnHislatil Cnlleulor, who haviujji; HiiHpi.'ct-

otl the gi'UuimjiieHH nf a KubiUayat pnuiiiecil hi Un* caBC procijodcil, mi tho

2&th July 10lii, ycall rln-an (xplaualioti of tlio Jiiamdac and gn the IOUi

Uctobiir 1910 objaiiiLHI a I'tpmi. Froiu lln; MamiaUlar. 1'hu AHsiHIaiii Colleclor
uot'i.uluriiil (be iiia.iU*r sorioiw
aud dcmaiidltig fiuliier inquiry, be ap[li(!d on llu' 7tli March 1017, Tor asdHI;-
uuco of ihi.'Criiaiual I'uvesitigalluu l)ij])ar(;iueiit 1toiu Llui

lienwwl llic esplaualioii ami thu reiiorl, but m

District Magiijf.raltj.
The aKsisl,aiice wan giveu and iuquiry iiuulo by Ilio I'olicil. On niccipl ol; tho
report from the INjHcu, the AHsistant Collector [iasHnd, on tlui 2ml July 1017,
an order ruterriuj' the niiittcr for iiiquiry it) Ih(! ncarcHt Firnt Glihs Magistrate,
under Kuctiou 47G of tho Criminal Prouqgdurii Codo. 'riu; MagiHtrate coniniiited

tbo accmcd to the Session?! Court, whcni ou triid hold llioy werti conviuted

aud Hentouued. On appeal to the Uigh Court, it was coutoudod, (1) that even
if the offence was brought under the uftticc in tlio, judic'itil pri)cccdingtd of ilic
AsBistaiit CoUoiitor aw rftgardy the ItiAtudiU, it was not lirouglit t(» his notic(3 an
regards the Matulatdar ; (2) t'>at tlie wliule of the proliniiuaiy imjuiry ought to
have been made,by the Aasiatant Collcutor and that he; Was fumfm ofmio as

~ Criminal Appeals No™. 36 aud 37 of 1918.
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soon as he*lado llls reference In the DiHIrii/l Miigislrfilc ; and (3) thiii, Iho

delay in procoefUng’ uiidcr Hecetiiiii i7G of the Gruaiiial Procediii'e Code

Held, (1) that whitt was provideil for in Hectiou 47> of lho Criinina!l Pro-
cedure Code was that after making pi-olimiuary infliury into any otXeiicc
brought to notice the case inigiit ho sen! for in([iiiry to tlie iiearo.st Magislrato
of the First Class, that is to say. it was the case wdiich was to lie sent and
not necessarily all the olfcnders who might lie coucerued in the coinmissiou
of the oil'once ;

(2) that some iiKpiiry at least huving been iiuulc by tho Assi,slant Collector,
he was not deprived of jurisdictinu toact under tlic seciiuii liy the more fact that

he took the precaution of niuking a more careful and dch'bi.'rale iiKiuiiy with
the assistance of the Criminal Investigation Ucparfmeut, or by the fact that ho

applied to the District Magistraic f.or assistance ;

(3) that there was iiolhing in thu wording of tlic S(clion to ro(iuirc tliiit
officers acting under it were bound to make their inijuiry either in tho actual
course of the judicial proceedings or. so shortly thereafter as to make it really
a continuation of those proceedings.

In're Lalcshmklas followed.

Rahiinadulla Sahib v. EinjieroA”™; Adifal'annu PUlai v. Bajn
Si/igh v. Enijjerur™ and Baluuluvv. EnulalaUak MallkW\ diss(;iited from.

Appeals from convietion anti scuteiiccs piisscd by
F. X. DeSoiiza, Sessions Judge of Satiirti. =

On the 31st July 1915, Patankar wlio was an Inanidar
of several villages in the Patan Talulca, tiled an assist-
ance suit in the Court of the Mainlatdar of Patan
( accused No. 1), to recover arrears pi! rent from his
tenants.

The Mamlatdar (accused No. 1) passed orders in tJie
case in the matter of Savla Naikwadi on the Cth
January 1916, in the matter of the Ohambhars on the 12th
January 1916, and in the matter of Dnyauu on the 25th
January 1916. These tenants appealed to the Assistant

(1) (1907) 32 Bom. 184. (1908) 32 Mud. 49.
2 (1908) 31 Mad. 140. W (1907) 34 CaL 551.  *
(3 (1910) 37 Cal 642 at p. G49, ;
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Collectoi’, who n,l.lowc(l, on. idw 18)h Ju ly 1010, ull tlio
appeals with, the exception, ot the appeal pferciTed. by
bavla Nai lvwau! -t

DinkakThe Assistant Collector, Mi*. Master, having in. the

course of hearing ol; the jippeals snspectod the gciiuiiie-
ness d: a lvabiilayat (liixhibit 11) produced in tiio case
)y the Inanidar (accusod No. ii), called iipoii (ihe .Inani-
dar to sliow cause why criminal proceedings should
not be instituted against iiiin. and recoi'dcd liis state-
ment oti the 19th July 10Ki. Ten (hiys later, ho sent
the papers down ro* further iu(Juily and report.to the
JMamlatdar, who inado his repoL't on the I0th October
IOK). On tlic Ttli March 1017, Mr. Master reported 'the
case to the j)istrict Magistrate with a re<juest that the
matter shouUl l)e entrusted t* tho Ci'indnal In vestiga-
tion Department for investigation. A Dt”puty Rupei'in-
tendent of Police was deputed to make (lie investiga-
tion ;and he made a report al'tei’ local inquii’y to t1]0
c(l;ect that there was a p)‘Ima facie case ol' Forgery as

regards the Ival)ulayat not only against the Inamdar
but against tho Mamlatdar tdso.

Mr. Master next calletl upon tho Mamlatdar to give
liis explanation as to the forgely ol Exiiibit 11 and also
of Exhibits K) and 20 ; aiul recorded liis statement on.
the 27tli June 1017.

Eventuftlly, on the 2ntl July 1017, Mr. Master passed
an order under section 470 of the Criminal Procedure
-Code and sent the Mamlatdar in custody to the nearest
First Class Magistrate. Tlie Inamdar accused was
arrested later and placed before the Magistrate. A joint
inquiry was held against both accused, who were com-
mitted to take their trial befoi'e the Sessions Court at
Satara.

At the trial, certain preliminary objections were
raised by the defence. It was contended, Hrst, that
the Assistant Collector had no jurisdiction under
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section 470 of the GrimiJil1ll Procednre Code dftTiiiist tlie
Mainlatdar as lie was neitJicr a party iioi' a witiiesH in
tlie assistance suit bat the judicial officei’ wlio decided
it. Secondly, it was urged that tlie long delay interven-
ing between the decision of the appeals by tJie Assistant
Collector on. the 18th July >1916 and the order under
section 476 passed by him on tlie 3ud.]uly 1917, vitiated
the latter order. Lastly, it was submitted tliat tlio
Assistant Collector having referred the matter to tlio
District Magistrate, he was functus o(Jicio ajid liad no
further jurisdiction to take action under section 175

The learned Sesssions Judge overruled these conten-
tions and went on with the trial. He found both the
accused guilty. The Mainlatdar was convicted of lai
offence under section 4GG of the Indian Penal Ootle, and
also of an offence under section 219 of the Code. The
sentence passed for the first oirence was ligoroiis
iImprisonment for live years, wliile tliat for tlie second
oll'ence was rigorous imprisoiinje.irfc Cor two years. Tho
Inamdar, accused No, 2, was convicted of (1) oirenco uuder
section 209 ; (2) oll'ence under sections 21!) and 109 ;
and (3) ollence under section 471 of the Indian Penal
Code. He was sentenced to rigorous imprisonment foi-
one year eacli for each, of the first two ollences ;
and for the third, he was ordered to suifer rigorous
iImprisonment for five years. All the sentences were
ordered to run concurrentii®

The accused preferred separate appeals to tlie High,
Court.

Binning, with N. V. Gokhale, for the Mamlatdai'.

G. S. liao, for tlie Inamdar.

Velink'cir, with S. S. Patkai% for tlie Crown.
Hayward,J.:—Ihese are two appeals against convic-

tions recorded at a trial with assessors by the Sessions
Judge of Satara. One appellant is the Inamdar o]

BRI
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loifi. Pa,tail. The oilier appolUint wu,s tlio Mamlatdar df
------------ Pataii. The Tiiamdar litis ho(Mi convicloti ol' liavin®
BVihcuoK DLYIOit a I'ulso (jlaini, Foi* M., i,A) his tenants,
Waman corfciiiu  Oh:iiul)liai's, in. ilu; 1?,cv(>n.tio O(ui.'t oi; the Mani-
Dinkar. ilo has also hoeii convicted oi' havin]jf used

as geimine a Kabaiayat wlvicii had heen. al tered by
forgery for the Jri.i‘*])os(. of (‘stahlishling his chiiin against
those Ohainhhars in. the in‘ocec'dings in the .l.tevonne
Gonrt. lie has also been convictc'd of having ab('tteda
corrupt jndginent whirii had IX?en passecl. against those
Cliainbliars by tlu; appellaiit-Manilatdar in that Court.
Tlie convictions wore concuri’ed in by l)oth the assessoi’s
and he was sentenced to concnri‘ent sentences wliicli
hiid the practical, (‘irect ol! sending liini to prison'for
live years’ rigorous iniprisonnn'nt under sections 209,
ml71, 219and IOi) of the Indian i’eiud (Joile. The appellant
Mamlatdar Juis Imhmi convicted ol° I'orgery in that lie
altered tlie statenuuit us made by the uppelhint Tnanidar
on the first hearing of the lievenu(”™ case for (he purpose
of supporting tin' chiiin i)a,st'd on the forgt'oL Ivabulayat.
lie has also binui convilctcd of Iluiving delivered a
corrupt judgment: :i“ainst IJie (.)ha,mbhars in tliose
proceedings inliis Revenue Court, “Yliese convictions
wore concurred In by both, (lie assessors and. he was
sentienced to concurrent sentences which, liad tlie

olTect of S(uiding lilin to j*lgorous imprilsonnient

for live years under socUoiis 1()G and 219 of the Indian
Penal Code.

The appellants raised a prelunlnary o])]ectlo.n to the
trial wliich was, however, overuled by tlie Besslons
Judge. They have* repeated that objection hei'e. Tlieir
objection is based on tliese facts. |"he olfences whicli
have been tlj.e subject,of trial arose, as lias already
been indicated, out oi: judicial' proceedings In the
Revenne Court of the Mamlatdar. There was an appeal
from that decision on the 8th of March 191( to the
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Assistant Collector and tlie decision was, owing to
suspicions raised in Ms mind by the condition of tlio
forged Kabalayat, reversed by Irim. on tlie 18th d; July
1916 as the appellate Revenue Court. Tlie .Assistant
Collector in consegnence of the suspicions so raised
proceeded, on the 28th of July 1916, to call for the
explanation of the appellant Inamdar, and, accordingly,
on the IOtli of October 1910, a report on the matter was
submitted to him by the appellant Mamlatdar. "Phe
Assistant Collector appears, after consider’ation oC tlie
explanation and the rept)rt, to have considered tlie
matter serious and'demanding furtlier and closer
inquiry. He, accordingly, on the 7th of March 1917,
applied for the assistance oC the Criminal Investiga-
tion Department from the District Magistrate. TIiis
assistance was granted and on the 2nd of Jnly 1917 a
full report was submitted to him by the Deputy Super-
iutendent of Police. After consider!ug all the matters
before him he then passed an order referring the
matter for inc[uiry to the nearest b'irst Class Magisti’ate
under section 47G of the Criiiunal Procedure Code.
The result was that the appellants were committed to
tak@ their trial before the Sessions Court ol; Satara.

The apj)ellants upon these facts urge in support of
their objection that even if the ofl'ence was brought
under notice in the judicial proceeding of the Assistant
Collector as regards the appellant Inamdar, it was not
brought to notice as regards tlie appellant Mamlatdar.
It has further been urged that the whole of tlie ])reli-
niinary inquiry ought to have been made by tm
Assistant Collectoi’ and that he ffrnctfcs officio after
having made his reference to the District Magistrate
and had no longer any jurisdiction to pass an order
under section 476 of the Criminal Procedure Code. It
has also been urged that there Avas delay in proceeding
nnder that section and that that delay was fatal to his

1918.

EMrEROK
V.
W aman

D ink All,



:ion FNOTAN LAW REPORTS. [VOL. XLill.

1918 jnrisdiction. ill iiccordaiico with (X.r'Laiii ruling's which
liavG beon quotiod bol'oi'o iis d. tbo Mudi'iis and Chilciittu
BMHRR  High ooiifts.
W aman It Heems to rnc, however, that iMovo is no sn.bH(ai\ce
Dinkau.

ii-any of tlicsc aiKiiniciits. t is to bo iioticu'd with
rejanl. to tlio (ii'st ai'ii,in.ont (Jiat wha.l. is provided l'or
Is tliat ai'tci' inakiniv piH'liuiiv.u'y inquiry into any
oHxMicc Draiiil”ht to notice the eas{. niay be sent Xr
inquiry to Lliie iietirest Maistra/te ol tiie h'ii*st (Mass,
that is to say, it is the case which is to be scut and not
necessarily all. the olfenders who may be concerned in
the conrniiasioii of the ohVnce. 'I'he su.bse(jvient danse
providing' the sending ol' the oltender in custody is
permissive and would appear (,0 me to reler only to
such oll'ondcr or oltendors as might at that time be
knowm and be within the grasp ol the enquiring odicer.
'It seems to me, therel’'ore, that no sol id obji'.ction can bo
taken to the jurisdiction on the, ground that the crimi-
nality ol the appellant Mamlaldai’ was only <liscovered
al'lei'wards in. the course not ol' the judicial proc.eedings
in the reveiuic matter, but in the course al! the

preliminary iiKpiiry into the suspect(™d criminal
oJTenco.

ISlor does iherc semn to me to b(i any more sulistance
In the second argument that the wViole Inquiry should
liave boon made by the Assistiuit <.lolle(;toi’. It is to be
observed that tlie preliminary infpiiry to be made is
only saclv Inquiry as may lie neceSvSary and it cannot
be denied in this case that some in(juiry at least was
made by the Assistant Collector himsell:. It does not,
theretore, appear to me to be a defect which could
deprive him of the jurisdiction that lie took tiie precau-
tion of mailing a more careful and deliberate inquiry
witli the assistanc™ of tlie Criminal InYcstigation
Deiiartment. It seems to me that that was all he did
and tliat liis reference to the Bistiict Magistrate was
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merely to that officer as the Executive Controller dl; tlie

Police and not to liim in lilw judicial ctipacity as tlie
District Magistrate. It is dillicultin any case to see
liow tlie reference to tlio District Magistrate could I"™tve
deprived the Assistant Collector oi; jurisdiction under
section 476 of tlie Crimijial Procedni’e Code.

With regard to the tliird argninent as to dehiy it has
first to be observed tliat there was as a jnaliter of fact no
undue or unreasonable delay. The Assistant CoUoctor’s
decision in the i*evenue proceedings was passed on (ho
18th of July IDIG and he took a,ctioji witliin. ten days
on the 28th of July 191G. The rest of the time was
occupied in. the preliininary inquiry and it cannot, in.
my opinion, I>e said to be u.ureasona.l)le looking to tiio
complicated nature of the case wliicb he had before liijn..
But this third argument is suppoi'ted l)y aul-hority,
and that autliority requires respectl'nl consideration.
It has been held iji tlie case of Rah/hnadulla Salilh v.

that it is essential to the jurisdiction coji-
ferred l)y tJie section that the order sliould be made
either at the end of the judicial pi'oceediiigs or so short-
ly tJiereafter that it may reasoua,bly be said tiiat tlie
order is part of those proceedijigs. It was appa.rently
felt that the last sentejice required some modification
to make it clear and it was accordingly bedd in the
later case of Aiyalm-nnu Pillai Emperor™~  tfiat the
I>ower conferred by tJie section ought to be exej'cised
either in the course of tlie judicial proceedings or at its
conclusion or so shortly thereafter as to niakc™it really
the continuation of those judicial proceedings. These
two decisions were not unanimotis. 'J'hty were decisions
by the Full Bench of tbe Madras Iligli Court. They
were, however, followed in tiio case of V.

in which it was iield tJiat- the power

(1) (1008) 31 Mad. UO. () (1008.) 32 Mad. 49.
<3)(1907) 34 Cal. 5.0L

«.
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coiifermi by the section onif"Hli to )0 exercised imivus
diiitely al'ier coiicliisioJdiof tJie trial niid Jigaiii in tJjo
case o; Balutdu-r v. Eradahtllah’ MalUrk”™ in wlii<jli it
was laid down, tiiat action nnist ho prompt and (ixpctli-
tions in order to he witliiii the jurisdiction coid'erred
hy the section. TJiese were decisi.ons hy iju’. Oahudta
High Court. On Hie other iiand tlii'i'e ai-e some

dlda (otlie coid>rai\v in lhe case ol' hi rc Laks/rinidas
LaljiS**and tliose dA//a were l'ollowt'd )>y tiie Sessions
.hidge, It seems to nu>, with every i*esj>ect to tlie con-
ti-ary decisions of thiMiiajority of th.e learned .'liidges
of the Madras and Calcutta High Courts, that tliose
dicta arc cori'‘ccL They were dtrfa of Cininda,va,rk-ar ,T.
oi this Court. To hold otlu.rwisi', would be to read
into the section words of limitation whi.ch have Jdc
been phiccd there by tlie Leglshdure. It is .no (hutti
expeilient tliat action Iluider that, section siiouhl be
taken witii as much promptitudes as possible. But
rMhere does not appear to jne to IX' anytliiug in tiie
wording nf llie section or in tlie leasons for its cMiact-
ment to hold, thidj ollicers acting u,nder itare bonn.d t(»
make their iiKjuiry either in. the actual cours(‘of th®
judicial.proceedings oi' so sliortly th.ei*eaflitn’ as to NMke
it really 9 continuation of those procet(di)igs. 1'lie
section tippears to have been, enactied not witdi tlie
intention of protecting oll'endcrs against public justice
from prosecations by the Court,s, but on the contrary to
lacilitate, wherever and whenever those otl'ences might
come to notice, such, prosecutions l)y tlie Courts.

'His Lordship next dealt with the case on its mei*il,s
and concluded.as follows —'

It seems to me for these reasons that the appeals of
loth the Inamdar and the Mamlatdar ouglit, on the
charges so far discussed, to be dismissed and the con-
victions and sentences conlirmed. But tliere were

w (1910) a? Cal. (542 at p. (340. Y Cly07) 32 Boiu. 181.
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other charges against them in respect of aiiofclier tenant
named Diiyaiio, (lopal.. The appeiUiiit ItiaQidar was
acqgtiLtted of having maiLe a false cUiiui against this
tenant J*nyann (lopal Init convicted of having abetted
a corrupt judgment against him by tlie ai)pelln,nt
MamUitdar. Tlie appellant Manilatdar was coiivic;ted
o; forgery in altei-i.ng the statement of this tenant
Dnyanii (lopal and of having delivered a corrupt jadg-
nient against him Lnthe Manilatdar’s ,|.{8/enue Court.
The assessors concufred in the acquittal and In tlie
convictions but were divided in opinion as to the
forgery of the statement of Dnyanu Gopal. The
.acquittal was accepted and sentences concuiTent with,
the rest ol! the sentences were recoi'ded in respect of th.e
convictions by the Sessions Judge. But it is dllUcnlt
in view of tlie acquittal of the apx)ollant Inanidar of
having made a false claim against this tenant .Dnvann
Clopal to support his conviction fol' abetting a corrupt
judgment against tliis tenant by tlie aj)pellant Mamlat-
dar. It is simihu'ly dilllcalt to support the convictionH
of forgery hi respect of the statement of this tenant

Dnyanu (lopal and of having delivei’ed a eoi*rupt judg-.

ment against iiini recorded against the appellant
Manilatdar. It seems to me, therefore, that tlie con-
victions on these charges ought to be i*evej.'sed in the

case both of the appellant Indanidar and tlie appellant
>Maralatdar.

Heaton, J..—[His LordsJiip, after dwelling on the
merits of the case, proceeded as follows N

| should like to add one word about tlie legal i)oint
which was argued. | make it very brief, because |
am glad to think that Legislation will shortly wipe out
the present sections 195 and 17> of the Criminal Pror
cedare Code and In so doing will al)rogate the medley

I cannot, after giving the matter my best consideration,
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1918. hold that secbioii 470 Ilimits .the jiirisdictioii of

a Coiirb in the manner suggested, in the Madras and
EMrVE_KO” Calcutta cases. Tiiere is no limitation of Jnrisdictioii
DV:'ﬁakn;j in the words of the section. The limitation is to be’

foand, if it is foiind at all, by implication. Argnments
as to implication in a case of this kind are always such
that some will appeal to one mind, some to another. |
confess that | myself see more force in the view taken
by the two Judges of tbis Coui't who liave expressed
themsolves than by the Judges of the Calcutta and
Madras High Courts.

Then as to the word “ offence” in section 47G: Of
course whore yon have an offence, yon must have an
offender though you may not Jcnow wlio tlie offender
IS. But it seems to me that the section not only intends
to, but is expressly worded so that'it may confer on a
Court a power to inquire into a case and to take action,
wlioever may prove to be the ollender, altliough montlis
or even years ma™ elapse before it becomes known with
any degree of certainty who tlie offenders are.

| agree to the order proposed by my learned In'otlier.
Convicllons and sentences confinned,

1. 3L

CliIMINAL KEFERJIINCE.

Mr. Jhklhu. llaaUm and Jfr. /itHice Jlayicavd.

IN' nVj MIJIILIDHAR BIIACIWANDAS.

Indian E.iira4HUin Ad (XV of 190,"), secfions IS, 7, S and S .1— Extradition

treatn irith the I[ijdn'aha’l SI(d<"\—*“ Chmting'™ not nwnlionr.d i» the treaty

101B. L
ACriininal I'otVn‘iii:o Is'o. 9f) of 1917.

Jul¥ ]0. "T I k! inutcrinl [IQiiioiiH of the lrcnty niii an follow,s —
Tiio two (»i)V(iniluent.« licrel'y to act upon a Hystcm (jf Bl;i'ict recipro-
city, as hereinafter mentioned. ]
® C 0] S ¢ <



