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The last two mortgages out of tlie five iji favour of 
defendant l^o. I ’s fatlier were effected during tlie pen
dency of tlie plaintiff’s salt of 1899 and of tlie execution 
proceedings ill that suit. It Is clear that the plaintiff 
was actively prosecutiiig the suit and the execution 
proceedings from tlie date of the suit to t]ie date of the 
Oourt-sale. Under section 52 of the Transfer of 
Property Act, Mariam, who was a party to t)ie suit, 
could not transfer the property by way of mortgage so 
as to affect the rights of the plaintiff to bring the 
property to sale free from such burdeii. These mort
gages clearly alfecteti the plaintiff’s right under the 
decree, which he could resist as a purchaser at the 
Court-sale in execution of that decree. The decisions 
in Shivjiram  v. Waman^^ and Rachappa v. Manges 
though not under section 52 of the Transfer of Property 
Act, clearly support this view.

Decree reversed.
J. G. K.
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Hindu law— Widow— Reccr^loncn— Whclher award or comjfi'onase decrce 

against loidow binds reversioners.

Tlio principle that a decrec fairly obtaiucJ against a Hiudu widow biniiB 
the-reversioners does not apply to a coiDpromise or an award decree, not shoM’ii 
to have been fairly obtained against the Hindu Avidow as representing the estate.

Jeram v, Veerhai^^\ followed,

’’Second Appeal No. 209 of 1917.
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iyi8. vSecOND appeal from the cieciHioii of V.Y . Kalyaiipur-
--------  kar, Fii'rit Class Subordinate' .Tii(lg(', A. P.,at Bataj‘a,con-

Hrming the decree passetl by V. K. Gutikar, Subortlinate 
S antu  Jiidijfe at Karad.

V ,

Snifc to recover possession ol! i)i‘operty.

One Joti owned tlie property in dispute. He had a 
separated brother named Santa. Savitu had I'our sons, 
one of w] 10ni was Raivui (dofeiidant). The other tliree 
had each one ol’ them one son, phiintill’s Nos. 1 to 3.

I d  about 181)2, Joti died leaving him sui'viving a 
widow Tai and a danghter Tanu.

The defendant setup a claim nnder a w ill alh^ged , 
to have been made in his favour by ,Toti, and tooic the 
property into Jiis possession. In 190S, Tai filed a suit 
to ]‘ecovcr [jossession of the pi’ojK'rty fi'oni the (leloiid- 
ant and In tJie alternative to i-ecover mainteiuuujo from 
Jiim. The parties referred their disputes to ai’bitra,tion. 
The arbitrators decided that l^ai sliould live with 
the defendant; but that if she eliose to li ve separately- 
froin him sJie was entitled to maintenance at the rate of 
Rs. 36 a year. A t the request of the parties, tlie Court 
passed a decree in terms' of the award.

Tai died in December 1911, Tanu liaving predeceased 
her.

In 1912, the son of Tanu sold tlie pi'oi)erty in dispute 
for Rs. 500 to plaintilfs Nos. 1 to 3.

The plaintitl's filed the present suit to recover posses- 
. sion of the property from the defendant.

The defendant contended i/n/er alia tliat the award
• decree operated as res judicata.

The lower Courts overruled the contention and de
creed the suit.
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The defendant appealed to tlie High Court.

D. B . PaUvardlian, ioT the ai)pellant.— The rule in  

the Shivacnfncfct’s case^  ̂ that a decree fairly  obtained
1 . I ■ 1 S a n t uagainst a widow binds the reversioners applies here : see v. 

also Muss'umat BlmgbuitiDaee v. Clioiuilyy Bholanatli 
Thakoor^^ ;̂ Jiujol Kishore v. Mahcwajah Jotmdvo Nahu. 
Mohun Tacjorê '̂̂  ; Hurrinath. Chafierjl v. M ohiin l 
Mothoor M olm n GosummiS' '̂  ̂ A  consent decree is as 
good as a contested decree. The case of Jeram  v. 
Voerhnî '̂̂  was decided by a single Judge and is not 
binding. See also Ghclahliai y . Ba i Javer̂ '̂̂ .

T. K . Vakil, for the respondents.—Tlio rule in Shiva- 
fiuiifja’s casê '̂  does not apply to a cojisont decree. In 
the absence oC proof tliat the decree was fairly obtained, 
the Court cannot presume it. The burden lies on the 
defendant to show that the decree was fairly obtained.
See Jeram  y. Veerhaî ^̂  ; Mahadei v. Baldeô '̂̂  ; Guv 
Nanak Prasad v. Jai Narain  Lal̂ '̂̂  ; Siihhi v. Ram - 
krisJmahhatfa^^^ ; MaflaksJimi Dasee v. Katijayani 

; Kailash Chandra Bose v. G irija  Sundari 
' ; Bhogaraju Venkaframa JogIra juY . A ddopalH
Seshayya^ '̂  ̂ ; and K liunn i L a i v. Gohind fCrisJtua 
Narain '̂^^).

H a y w a e d , J. The only (question pressed in argu
ment before us in  this second appeal is wlietJier the 
plaintiff’s claim for the land in suit is barred by an 

award decree between his predecessor-in-interest, a 
widow, and the defendant claim ing by a w il] froui tlie 
last male owner. It  has been couteiided on behalf of ■

(1) (18r.3) 9 Moo. I. A. 539 at p. G04. (7.) (1907) ?>0 All. 7f).
(2) (1«7.')) L. R. 2 I. A. 2r)G at p. 2G1. W (1912) 34 All. :W>.
(3) (1884) L. E. 11 I. A. r,0 at p. 7.3. (») (1917) 19 Bumi. L. R. 919.
(4) (1893) L. E. 20 I. A. 183 at p. 191 (1910) 38 Cal. 039 at pp. G73, 074.
(5) (190.3) 5 Bom. L. R. 885. OD (1912) -19 Cal. 925.
(8) (1912) 37 Bom. 172. (ign ) 35 •

(13) (1911) 33 All. 356.
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1918. t h e  d e f e i K l a j i t  t l i a t  t h e  c l a i m  Ih .so  b a n - c d  r o V y iu g  u p o n

----------- tlie principle laid down by tliG P r ivy  Council in tlie
c a s e  o f  Kafarna NatrJiier v .  The Bajah o f  Shiva-

i>J ̂

Saktu (funga^  ̂ in wliicli their Lofdsliips ruled at page G04
thaUi decree fairly obtained against the w id o w w o u ld  

bind reversioners. That, principle was Eollowed by  

their Tjordships of (lie Privy  C^ouiutil in the siilosequent 
cases of Bhai)l)uUi Dare v. Choivdrtj Bhola-
nalJi Thalroor^^  ̂ and Ju{/o/ fvishoro v. Maharajah 
Jotindro Mnhun. and was extended to a
daugliter holding a. limited estate, in tlie case of Jlurri-- 
nath Chaf ferji v. Mohunf Mothoor M ahan GoHwamiS* .̂

The contention was not accepted by the First Class 
Subordinate Judge relying upon the case ol’ Jm m V  
v. VeerbaiS'̂ ''̂  in which Batty J. declined to apply 
the principle either io a comproiniKse or an award 
decree. 'IMiis limitation ol; the principle was sub- 
secjuenlily adopted by the Allalial)ad High Court in the 
cases of Gohind Krishiui Nara ln  v. K hnnnl Lal̂ '̂̂  and 
Alahadel v. BaUleo^K In a later case ( Gar Majiak P ra - '  
sad V. Jai JS^araiti Lal^^\) it was however iield that a 
decree fairly obtjiijuHl against tliq widow, evcvn thoagh 
the widow did no(' contest the snit, would biiul the 
reversioners. This limitation of the x>rinciple suggested 
by Batty J. was again rigidly laitl down by a Bcnich of 
the Calcutta Higlj Court in the case of Ikijlakiihm i 
Daaee v. Kaltjai/ani Daseê \̂ On the other hand tlie 
Judges of the Madras Higli Cotii‘t appear to have' con- 
temi)lated the possibility of a compromise decrtM‘ against 
the widow binding the .I’eversioni'rs thoagh they did not 
act on that contemplation in the case of Bhcxjara/a 
Venkatrama Jogiraju  v. AddopaUi Seshamja^^^K The

(1) (1863) 9 Moo. I. A. m .  W (1907) 29 All. 487 at i.. m .
(2) (1875) L. R. 2 I  A. 256 at p. 2C>i. W (1907) BO All. 75.
(8) (1886) L .E .  11 I. A. 73. (8) (1912) 34 All. 885.
W (1893) L. K. 20 I. A. 183. («) (1910) 3BCalG39 at pp. G73, t>74.
(6) (1903) 5 Boro, L, E. 885, (lo) (1 9 H )  as  Mad, 660 at pp, 5G4, 565.
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only otlier decision examined before us wbicli has any 
bearing on this point was that otGhelabhai BhiJchabhai 
V. Bai Javer^^ in whicli a decree fairly obtained against 
a widow was held to be binding on reversioners 
although tlie widow had witlidrawn her appeal. It 
seems to me that tliis limitation of the priaciple 
appearing in these decisions has been .founded upon 
the necessity of deteriniuing in each case whether tbe 
decree could properly be said to have beeii fairly 
obtained against the widow as representing 'the whole 
estate including the rights of tlie reversioners, and 
upon the necessity of proceeding with special caution 
where the decree was a compromise Or award decree on 
the grounds similar to those upon which it luis been held 
that legal necessity must definitely be i^roved in the 
case of purcliases from Hindu widows and that transac
tions must definitely be shown to have been explained 
and fully understood in the case of 2^ardah women as 
.observed by Jenkins 0. J. in Sumsuddin v. Abdul 
Husein̂ '̂ .̂ It  is not n e c e s s a r v  for the purposes of this 
case to go beyond this and consider whether this 
limitation has not been too rigidly laid down by the 
learned Judges of the Calcutta High Court in 
lakskmi Dasee v. Katyayani Daseê '̂̂  contrary to the 
general princij)le enunciated by the Privy Council.

Now it is necessary to look at the award decree to 
determine whether it could properly be said to have 
been fairly obtained against the widow as representing 
the whole estate including the rights of the rever
sioners. It there appears that the plaintiff’s prede
cessor-in-interest, the widow Tai, was seeking to assert 
her claitn to full ownership of the land in suit against 
the defendant who was setting up title by a w ill

- a) (1912) 37 Bgm. 172. (2) (igoG) 31 Born. 165 atp, 167,
(1910) 38 Oal. 639.
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1918. alleged to have been obtained fromIier deceased liusband 
Joti. The result of the arbitration was. that the widow

B̂iN̂  Tai’s claim was dismissed, but ample provision was
Santu made for lier maintenance daring lier life by actual
L)aji " residence witli tlie defendant or, in case she found that 

inconvenient, by enjoyment of a separate dwelling 
house and a cash maintenance allowance of lis. 30 a 
year. It  was in the latter case decided tliat after her 
death even tliat dwcvUiiig liouso should become* tlie 
absolute property of tlie del'endant. TJiat award was 
by consent of the parties and in tlieir actnal. presence 
made a decree of the Court. It  seems to me that the 
defendant, wlio produced and relied uj^on tliis award 
decree, had not merely to produce it but, in accordance 
with the principles already discussed, to prove furtlier 
that it was fairly obtained against the w idow ‘ as 
representing not only lier own interests but tliose of 
the reversioners as prescribed by tlie Privy Oouncil. 
The defeJidant, liowever, failed to prove any such 
thing. On tlie contrary the award decree is 0|)en to the. 
obvious criticism tliat tlie widow obtained practically 
all that she would be liicely to need <lu ring her life
time and would not appeal’ to have paid particidar 
attention to the interests oi' the reversiom'i's. lint 
there is, moreovei-, nothing in tlio award decree to indi
cate that the matter in dispute between the parties 
was actually contested Ixvl'ore tlie arbitrator. There 
was in fact no sucli guarantee that, due A’egard was had 
to tlie rights of the reversioners as tJiere would liave 
been, had the case been actively contested in regular 
proceedings in the Civil Court, It  would not, in my 
opinion, be right in such circumstances to accept this 
award decree as a decree fairly obtained against the 
widow as rei)resenting the whole estate and so binding 
on the reversioners. It was, therefore, in my opiniop. 
correctly disregarded by the First Class Subordinate
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Judge, as not falling witliin the general principle 
enunciated by the Privy Goimcil.

It follows that the award decree l^ound the widow 
only and not the reversioners and that as the claim 
here is not under the widow but by right of purchase 
from the last reversioner, there can be no question of 
res jiu iicata  tinder the i^rovisions of section 11 of the 
Civil Procedure Code.

The decision of the First Class Subordinate Judge 
ought, in my opinion, for these reasons to be confirmed 
and the appeal to be dismissed with costs.

H e a t o n , J. :— I agree.. But as the case is one of
importance, I  w ill state my conclusions in my own 
words. The case is of importance because we have to 
determine whether the principle apx3lied in Shiva- 
gunga's case applies to the. facts of this case. The 
jprinciple is the i^revention of a multiplicity of suits 
on the same cause of action. It  applies at least in this 
particular: there is no doubt that in the litigation 
which tooli place between the widow of the last male 
holder and the present defendant, who was also the 
defendant in the earlier suit, the widow did represent 
•the estate and not merely herself or her own interest. 
For she sought to recover the property as the estate 
of her deceased husband, that is to say, she was light
ing .or professing to fight the battle not only of herself 
but of her daughter and her daughter’s son, who, next 
to the widow herself, were those most nearly interest
ed. Therefore it is that we have to see whether 
the principle applied in Shlvagimiga's case applies in 
other particulars also. .

The reason for applying , the principle is stated in 
these'words which appear at pages 603 and 604: of 
Slilv ageing a's casê ^̂  : “ It seems, however, to be

(1) (1863) 9 Moo. I ,  A. 550. ,
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1918. iiecess:iry in oi‘der to dotennino the inoilo in wliicli this
appeal ought to 1)C disjiosc'd of, to coiiKider t]io question 
whether the dccreo of 1817, il'ithad become final in 

Santu Anga Mootoo Natchiars  would ]juve boiiiid
Daji those claiming tlie ZaniUKtnry in Hiiccession to her.

And their Lordships arc of opinion that, unless it 
coaid be Hhown'that th('rci had not iKHni a fair trial of 
the right in that s u i t i n  other words, iinless tViat 
decree could hav'c l)e(Mi s'icc.c'Ssftilly imi)eached on 
soine special groiind, it wouUl liavc been an eirectual 
bar to any new .salt in the Zillah- Court, by any person 
claiming in sacc(;ssion, to Atuja Mootoo N a fch ia r” 
'Row it appears from what is stated at page 595 in the 
same report that the decree of LSI7 was arrived at in a 
suit in whicli a large body of evidence had in fact been 
given by each side and it was therefore quite clear 
that, unless sometliing to the contrary was made out, 
it was a really conlested su it: a suit whicli had really 
been fought out. Tliose being tlie facts their Lord
ships said “ in their opinion the decree must be 
binding not oidy on the widow but on tlie rever
sioners.” Now here we have a case in which it is not 
shown that the suit betw'cen the widow and the 
present defendant was a really contested suit. I  "will 
mention six circumstances which clearly appear from, 
the jadgments and which as facts are not now con
tested by cither side. The first circnmvStance is that 
the plaintifl; in the suit was a Hind it widow. The 
second ifi that the defendant was, next to the widow’s 
own grandson the nearest reversioner, was a member 
of li6r husband’s family and amongst the agnates of 
that family was actually the nearest of all to her 
deceased husband. The third is that the defendant 
based his claim to the property on a w ill of which 
he never obtained probate and which has never bo  

far as appears been produced in a Court of Justice.
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The fourth circiimsbailee is that an arbitrator was 1918.
appointed by the parties and an award was made.
The fifth is that there was an unopposed decree made bin

by the Court according’ to the award ; and the -sixth Santd

and la?t circumstance I mention is that by this decree D-vji 
the widow had her residence and maintenance assured.
Where you liave circumstances such as these, it seems 
to me that you have at once tlie clearest indication of a 
probability that the decree was not a contested matter 
but was arrived at by either collusion or consent.
When the interests of an agnate come into couflict 
with those of a Hindu widow we know very well from 
experience that the interests of the widow are likely 
to find very slender i^rotection.

Those being the facts then it seems to me that 
although the Judge in appeal did not base his decision 
on them, his decision was perfectly correct.

In conclusion I  should merely like to add that I  
entirely agree with what my learned In'other has said 
that in each case where the principle apjilied in Shiva- 
rjuncicCs casê '  ̂ comes to be considered, we must deal 
with the circumstances of the particular case ; and also 
that when a person produces a judgment and claims, on 
the principle applied in ShivagioncfcCs casê \̂ that the 
judgment amounts to a bar against the reversioners, 
he has not done enough. It still remains for him to 
establish, where one of the parties was a Hindu widow, 
that the judgment has been fairly obtained either after 
a contest or, if by consent, in such*, circumstances that 
the consent decree ought to be regarded as a decree 
fairly and properly obtained.

I  agree that this appeal should be dismissed with costs

Api^eal dismissed,
Xti

w  (1863) 9 Moo. I. A, 539 '  ̂ '

VOL. XLIII.] BOMBAY SERIES. 257


