VOL. XLII1.] BOMBAY SERIES. 201

APPELLATE CIVIL.

Before Mr. Jmfice Heaton and 2+r. JuHtice Hayvmrd.

LAXMAN CJANESH RAJENDIIA (original Dkkhndant), Appellant v.
KESIIAV GOVIND DESHPANDE and otiikus (oiuginal Piaintiffs),

Appellants.®

Limitation xict (IX of 1008), section 14— Excluftion of tiiu.e from, period of
limifafion— Time taken up in proceedings hoixii hefove a Court— Pro-
ceedings before Collector nnder sectioti 11A f of the Bombay Hereditary
Offices Act (Bombay Act I 11 of 1874)— Time cannot he excluded.

The time taken up in prosecuting an application before tlie Collector under
section 11A of the Bombay Hereditary Offices Act (Bom. Act Il of 1874)
cannot be excluded from the period of limitation, under section 14 of the
Indian Limitation Act, 11)08.

Second appeal from the decision of F. K. Boyd,
District Judge of Nasik, conlirming the decree passed
by D. M. Mehta, Joint Subordinate Judge at Nasik.

Suit to recover possession of half a share of certain
lands, which were Deshpande Service Inani lands. The
moiety in dispute belonged to two persons Ravji and

Narayan ( the ancestors of the plaintiffs ) ; the re-
mainder belonged to Laxman.

In 1877, the three owners mortgaged the lands. In
a suit on the mortgage tlie property was ordered to be
sold. 4t the Conrt-sale held in execution of the decree
the lands were puchased by Bajyaba (an ancestor of
defendant), who took possession of the lands.

Of the two brothers RavJi and Narayan, the latter
died first. Ravji died on the 8tli July 1899.

* Second Appeal No. 576 of 1916,

m The section runs as follows —

11 A. The Collector shall either summarily resume poBSOssion of all pro-

perty to which an order of a Coiu't passed on receipt of his certificate under
section 10, or his own declaration under section 11, relates, or assess it at the
rate prescribed in clause 2 of section 9, as he may think fit, and the said
property shall thenceforward rcvwt to the watan.
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Shortly afterwards, the plaintiflis obtained a corbi-
ticate fL'om the Collector nndor section 10 d: tlie
Bombay Hereditary Cilices Act, LS74. Wlieii, on tlio
strength of that certificate they applied to the Civil
Court ( application No. 1G7 of 1902 ), the Court declared
on the 9th February 1900 that tiic sale o! tho lands
« o« null and void as regards tluv moiety ol' Ravji and
Narayaii was concerned.

Tiio plaintid's next applied to the Collector on the
26th October 190H, saraniarily to eject the dcfcnciant
from a moiety of the lands under section IlAof the
Bombay Hereditary Oflices Act, LS71 ; bntithe Collector
declined on the 9th November LDOS to pass any order.

On the 8th September 1912, tlic iilaintilts liled the
present snit to recover hall! a share of tho hinds I>y
X)artition.

Tlie trial Court decreed the claim.

The defendant appealed contending inter alia tiiat
the suit was barred l)y limitation, Cor lirne ran against
plaintillis’ title from the death of their prechx”essors
Ravji and Narayan, both of whom died before 1S99,
that is, more tlian twelve yoai's lero,ro suit. Tho
plaintiff contended that his claim was in time, inas-
much as he was entitled to deduct tlie time takeii up
in proceedings before the Collector under section 11A
of the Bombay Hereditary OlUces Act, 1S71. The lower
appellate Court thereupon sent the following issue to
the trial Court for determination : Do x>hdnti/I'H prove
that they are entitled to the benefit of section 14 of the
Limitation Act ? The trial Court found the issue in
the affirmative ; with which finding the lower appel-

late Court also agreed. The plaintiffs’ claim was, there-
fore, decreed.

The defendant appealed to the High Court.
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Bahadurji with S. JR Bakhale, for the appellant.—
Section 14 of Indian Limitation Act does not apply,
for the application made to the Collector under
section IIA of the Vatan Act is not a “ civil proceed-
ing,” and the Collector is not a “ Court”. The w6rd
“ Court ” is not defined in any Act of Legislature, though
there are afew cases in connection with section 115
of the Civil Procedure Code and section 195 of the
Criminal Procedure Code. A District Registrar is
{Manavala Goundan v. Kumarappa Reddy"), but
a Collector acting under the Land Acquisition Act is
not (British hidia Steam Navigation Co. v. Secretary
of State for India™) aCourt under section 115 of the
Civil Procedure Code. A District Judge acting under
the District Municipalities Act ( Bom. Act 111 of 11)01)
thoagli a “ Court” within the meaning of section 11)5
of the Criminal Procedure Code, is not a Court under
section 115 of the Civil Procedure Code : In reNaiicliand.
ShivclimuuN” ; Balaji Sakliaram Grurav v. Merwanji
Noiuroji Antia™ ; Jagannath Poiiapa v. Rev. M. F.
DeSoiim™\ Further, the proceeding uuder section 11A
of the Vatan Act before the Collector is not a “ civil
proceeding’,” because the Collector is acting in Iris
capacity of an executive officer. Also, an application
for mutation of names in the revenue records is held to
be no “ civil proceeding” under section 14 of the Indian
Limitation Act: Muhammad Suhhan-uUah v. Secre-
tary of Statefor India in CounciU®K

S. S. Patkar, for the respondent.—The action 1)y
the Collector under the Vatan Act is a judicial one :

see Khando Narayan K%ilkarni v. Apaji Sadashiv
KulkarniS'~ ; Kasturchand v.BalvantraiA”K The

(1907) ao Mad. . m 5 (1894) P, J_
@ (1fl110) 38 Cul. 230. 6) (1904) 26 All. 382. *
(1912)37 Bom. 365. (7) (1877) 2 Bom. 370.
W (1895) P. J. 544. (1887) P. J. 70,
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IHoceedings before the Collector arc .iadiclal proceed-
liig's ; therefore, tlie application in qgiie.stioii i« a “ civil
proceeding.” Tlie terra used in the i)i*ovions Limita-
.tion Act was “ suit 7, wliicli m ro[)laced by a wider term,
“civil proceeding” in tu™ present Act. Tlie word
“Court” is usedill awid(™ seiisi?. A Manila,tdar in<] Hir-
ing’ under the Record oi: RiglitiS Act is :@ Court:
Emperor v. Narayaii Ganpaijd™"K

Heai’ON, ,T.:— Tilis was ii cas(™ in wliiciii respond-
ents sued torecovei’ possession of hall’ ol! a certain pro-
perty on partition. They were iU't by pkni tlial. the
suit was time-barred. The facts n(‘cessnry to he borne
in mind in determining tliis quostioii of ii mil,a,tion are
that the defendant or his predecessors bad f)oen in
possession of this property for some tinu® (how long-
Is immaterial) prior to 180!, and that on the <3h of
July 1S99 their possession becami- adverse to 1k
plaintifl’'s who filed their suit only on Illu' Sth of Sep-
tcmilier 1912. Apparently tluvreforc on the® facls so
presented the plaiiitid's’ suit wa,s out of time : for tu®
defendant had been in adverse possession of tJie pi'opej'ty
claimed for more than Iwelv(‘ years. The plaintills,
liowever, i“Uiaded tliat tliey could take the biiuelit of
section 11 of the Limitation Act and this j)ha was
found in tlieir favour liotli, I)y the trial Court and tlie
Court of in\iit appt™al, Tlie defendant has come liere iu
second appeal and maintains that section 14 of the
Liinitatiou Act does not apply an<i tluit the (*laiin
shonld be dismissed. It is claimed that s<;cMon 14
does apply in tliis way. It appe:irs that (lie
Collector gave a certificate of the kind provided by
section 10 of the Yatan Act and on llie strength of lids
certificate a Court-sale was set aside, ‘llieixiafter, the
plaintiffs applied to the Collector to take action under
section 11(a) of the Yatan Act. It is claimed that the

« (1914) 39 Bom. 810,
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time occupied by tlie Collector between, I'eeeiving’ tliiw
application and disposiii™*Y of j,t should bo a,Uow(xl to tlie
plaintlffiH in addition to the ordinary period of limb:-
ation, in virtue a} Hection 14 of tlie Limitation. Act.
That proposition is arj-ived fit by assuniiiig tliat tlie
Collector in the case stated was “ a Court” and that the
proceedings l)efore the Collector wc're “ civil proceed-
ings” within the meaning of these words as used Iin
section 14. On the other liand, on l)ehalf of the deleiui-
ant it is maintained that these w'ere administrative
and not civil proceedings and that the Collector \was
an administrative ollicer ac(ing as siicli and nota
Court

There were otlier argumentM also aud we liad an
interesting discussiojias to the meaning oi: th(* word
“ Court W e were referred to tlie cases bearing on the
meaning of that word as used in section 195 of the
Criminal Pi*ocedi:ire Code and in section 115 o' th(®
present Civil Procedure Code. But | propose to J>ase
my opinion, which is in favour of tlie appellant, on
two grounds. | recognize tliat there are otlier grounds
also from, wliich the same conclusion, iniglit be leoched.
The two'l am about to name are those wliich ap})oal
more particnlarly to me and tlie first groiind is tin's:
When | read sections 10 and 11 of tlie Vatan
x4ct, | con)e to the conclusio.n that the Collector, when
acting under tljiose sections, is acting purely as an
administrative ollicer, that he is not acting as “ g (,ourt ”
anti that the proceedings before him are not judicial
proceedings. In the case of Queen-Empress v.
there is in West J.’s judgment a quotation from the
case of Pays:

where the common, law or tlie I™egislatui’e has cast on
a person the obligation, where certain facts exist, not
to form liis opinion or exercise a discretion, but to do

@ (1887) 12Boa 35 @ (1871) L. E GQ Ti. 411 at p. 418
HjR3—4
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a certain tiling, then, no doubt, tliere is a preliminary
inquiry whether those facts exist, and no donl)t the
X7ersoii called upon to perform tlio obli™vation must, to
some extent, exercisc commoji sense, and see whether
the facts do exist,” and .Blackburn J. then goes on to say
that ai3erson doing such a thing is not i* a Court.

w est J. hiniself gives as an illustration, tlie case of a
policeniaii who has a wariant to aiTcst a certain person.

He lias ol: course to satisfy inidsell! tliat the pei-son he
arrests IS the person to wiioin tlie warrant refers and
for that purpose he may have to malvo an inf]uiry.
But he is not a Court. In the case before ns, all that
the Collector had to determine was whether certain
action had been ijyreviously l-alcen with regal'd to tliis
property and having ascertained tiiat circnms|-,ance he
had to take certain action himself. 'Jho ascertaining of
this particular circumstance w.is nuMely a matter of
referring to certain proceedings, and did not involve
the ascertainment of dispuled incts by t.alcing evidence.
Therefore it is to my mind quitii cle.ai* thalL the Collector
was, as | have saitl, acting pureiy as an administrative
ofiicer and tliat he could not be described as “ a Court”
in the sense in whicli the word is used in section 11 of
the Limitation Act. Nor coni<l his proceedings be
described as civil proceedings.

My second reason is tJjis : section. Il of the Limilalion
Act to my mind (juite clearly refers priniai'ily t3 suits
and proceedings such as ai'c dealt wilh in the Hcltedule
to the Limitation Act itself. Jf section 1l can apply to
proceedings taken before a (Collector, one would exix'ct
that the application on which those proceedings were
begun would also be an applicalion of Ihe kind covei‘ed
by the Limitation Act. As a malter of factit is coiic(KI(;d
that the application to the Collector* is not ii,n applica-
tion of this kind. If for that purpose or if in that
DHarticular the proceedings before the Collector arc
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entirely outside the provisions and tlie intention of
the Limitation Act generally, it seems to me that it
naturally folloY/s that the proceedings are equally out-
side the scope and purpose of section 14 al' the Limita-
tion Act ;unless it is quite plain otherwise that the
proceedings are civil proceedings and also are tlie pro-
ceedings of a Court.. This is not quite plain in this ease,
indeed it is vejy far from plain, so this second reason

which 1 have given, strengthens and supplements the
first.

| think, therefore, tliat the appeal should be allowed
and tliat the claim should lie dismissed and that the

plaintiffs should pay the costs of the defendant in all
three Courts.

Hayward, J. —1 concur. The substantial question
for decision is whether an application to the Collector

to take action under section 11A of the Bombay Vatan
Act 111 oE 1874 can be held to be a “ civil proceeding” in

a Court within the meaning of section 14 of the Limita-
tion Act. Tliere appears to have been no general delini-
tion of the terms “ civil proceeding ” and “ Court It is
therefore necessarj” in each case to examine the precise
nature of the proceeding and. the constitution of the
authority before whom such proceeding is taken in order
to decide whether it should properly be termed “ a civil
proceeding in a Court This has been indicated in the
discussion upon a similar matter in the case of Royal
Aquarimn and Sunmer and W'mter Garden Society
v. Parkinson™” in which 3™ L. J. is reported at
page 448to have said : “1 find in the Act no wordsprescrib-
ing any particular mode of procedure, or requiring them
(the authorities prescribed by the Act) to hear and deter-
mine.” He then proceeded to consider further directions
in the Act- and came to the conclusion that tlie proceed-
ings for granting licenses under tha:t particular Statute

n)[1892] 1 Q. 431 at,p. US.
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IPis. were not judicial iwoceedings iix n Cloiii't. (f we look -
--------- then to the provisions ot section IIA ol tlio Vatan
Rimilaily flml »o particiilui.’ pj'ocediive Inid
down and no direction L'egniriii,u tlio liesu-li.f? and
determination l)y tl.e OoUeetor. All lie is reqiiire.l to
do oitlicv to I-Csniuo posHession oC tlie In,nd or to
assess U. at Inll rates for tiic l)one(it ol’ the vatuii on
receipt of the order of t]ic, OLvil Oorirl,. It is tnio tluit
tlvere are dicta of West .1 jji tlie cawe of The CoUrnor of
Thana v. Bliaslcar Mahadvv tendintosliow
that the Collector cKercisesjiulicial fund ions under sec-
tion 10 of tlie Valan Act. It isiio(, altogetlier easy to
follow tlie argument in view of tiv® wpecilic provisions
of sectioii 10. But il is sulliciciit Iu'i'c to obsei've that
those dir.ia were ol)if('r and tiiat the ColJector’s order
Tinder section 10 was noli in tiiat case interfered with
as an order of a Civil Court in (exercise of llie powei’S
there invoked of supei'intendenc(™ vested in the High
Conrt. It is aftain ti*no tliai. tlie Collector was said to
be niadea.iudge forWiei)ai-ticulai’ purposes of the Vatan
Act in the case of Khando Xaraumi Kulkarul v. Apajl
Hadashiv Ktillrariii™™ 1)V (he same loarnod Judge. But
that referred to tlie entirely dilVerent sections dealing
withthe dnty conferred on the CJoUecLor to determine the
cnstoin of the Vatan an.d the representative Vatandars
under sections 21 and 25 of the Act and it is no dou btsucli
13roceedings which were contemplated by the directions
in section 72 making them Ju(liciia proceedings for \}io
particular purposes oi the Criminal Procedure Code.
It seems to me, however, unnecessary to refer to this
further or to the several decisions quoted before us
dealing with similar directions in other Acts lor
preventing malicious iirosecutions uinler the provisions
of section 195 of the Criminal Procedure Code, in whicli
the definition oi Court” haslor that particular purpose

(D (.1884) 8 Botvi. 2fi4. W (1877) 2 Bom. 37U.
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been discussed by this and other Courts. For we liai’e 1918.
here to consider the particular words of section 14 of

the Limitation Act. Those words refer expressly to . ooron
civil proceedings whether in a Court of first instance V-
or in a Court of appeal and appear to me to point &w
particularly ito regular civil proceedings in the orfli-

nary Civil Courts under the Civil Procedure Code.

There is moreover a ruling upon tliis very section in

the case of Muliamwxid Siihhan-ullah v. The Sec.retary

of State for India in Counciv™ which ap™Dears to me

very similar to this case in which it was held that
proceedings for mutation of namesin the Record of

Rights were not civil proceedings in a Court within the

meaning of section 14 cEthe Limitation Act.

I conciir, therefore, for these reasons that tliis appeal
ought to be allowed and the suit dismissed with costs
throughout.

Ajjpcal alloivpd.

E. X
w (1904) 26 All. 382.

APPELLATE CIVIL.

Before Sir Basil Hcoii, KIl., Chief Justice and Mr. JiiHlier SJiah.

MALLAI\PA PAEAPPAIIOSPETI and (yjiiERs (ORiGiXAri I>i’knt)Ants X os. 1,

1918,
J(hj 17

2 Axn 6),. Appellants v. GANGAVA kom GANGAPPA HO8PETI, MtNon,
HY IfIS (GUARDIAN FATiiKH DANAPPA BASLINGAPPA GONDTTALI,
(ORIGINAL P 1 AINTIFI-')) RESPONNKNT."~

IHMHti Law— xidoplion— Aihption offather's first cousin..

The adoption of fatlicr’s lirst cousin is not invalid nndor Hindu Law.

Second appeal against the decision of S. R. Koppikar, *
First Class Subordinate Judge, A. P., at Belgaiira., con-
firming the decree passed by K. G. -Kulkarm, Second
Class Subordinate Judge at Athni. >

Second Appeal Nn. 106 of 1916. .m



