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if the aiictioii-piircliaser were relegated to a suit for 
partition and the plaintilf now iKi t into possession, it 
is clesirable that execution in this case should be stayed. 
I, therefore, agree tbat the decree of the lower Court, 
with the amendment of tlie word “ half share” into 
“ undivided sliare,” slioiild be allowed to stand, and that 
there sliould be a stay on tlie terms proposed by niy 
Lord, the Ciiief Justice.

Decree c a 11 fli ‘rn ccl.
• J. (I. 11.

APPELLATE  CIVIL.

1918.  

March 5.

Before Mr. Juntkc Beaman and Mr. Judi.ce Heaton.

V lS U V IiS l lW A K  V IG IiN E S H W A U  SIlAHTRI ( ofuoikai. D kkrndant N u. 2), 
A itk lla n t  V. M A I IA B L E S n W A K  SUBBA B H A T T A  and anotiikk ( oiu-

G1NAL*Pl AINT11''K ANi> DEFENDANT N o .  7),  K l iS l ’ONMUN'l’S.''^

Transfer of Proper!n A>'t ( I V  of 18S2), secfionH 0, <;lauHeQ>), 10!) and l i t  

clause (g )— Lextior and lessee— Tramfcr of lessor’’h Interest— Breach of ron- 
dilion prior to the transfei— Biyhl io enforce forfeitnre hij the trajmferee.

A provided that the lessee \va.s not to alii'iiato the proporty

leased. The lessee caiijntittetl a ln’caeli ol; the condition by sale of his righlH 
under the lease to defendant No. 2 in 1908.  In 191 1,  the plaintiff purcliaKed 
the landlord’s rights from the lessnr who had not given the leKsoc notice of his 
intention to enforce the forfeiture l)efore the tranKfer. The plaintill’ having 

sued to recover p o sse s s io n  of the pruperty on iu'cacli of tins condition, defend­
ant No. 2 contended that the plaintilf could not take advantage of the hri'ach 
of condition incurred before the assignment in his favour,

disallowing the contention, that the plaintill' was entitled to recover 
possession of the property from defendant No. 2,

ApPExiL under the Tjetters Patent against the decision 
of Shah J. in Second Appeal No 1018 of 1914, preferred 
against the decision of C. V. Vernon, District Judge ol' 
Kanara, confirming the decree passed by J. A. Saldanha, 
Subordinate Judge at Kumta.

* Appeal under, the Lettere •Pafefit,''N'or 3'3 ̂ f  1916.



VOL. X L II I . ]  BOMBAY SERIES. 29
%

Suit to recover possession. 1918.

The plaintiff sued to recover possession of his 5/6th sliare Vishve-
in the phxint property. That share originally belonged to shwae

the family of defendants Nos. 3 to 7. On November 30, Mahable-

1896, defendant No. 4, manager of the family of defend- shwar.
an ts Nos. 3 to 7, executed a miilgeni lease of tlieir share 
in favour of defendant No. 1. The lease contained a 
covenant that if  the lessee alienated his right by way of 
mortgage, sale, &c., the lease would stand cancelled and 
the lessor would be entitled to recover possession of 
tlie lands.

In December 1908, defendant No. 1 committed a breach 
of the covenant by selling his rights under the lease to 
defendant No. 2. Notwithstanding this defendants 
Nos. 3 to 7 did not proceed to enforce the forfeit are 
clause.

On December 17,1911, the j)laintiff purchased the land­
lord’s rights in the lands from defendants Nos. 3 to 7.
He tlien gave a notice to defendants Nos. 1 and 2 to deli­
ver possession of the lands as they had committed a 
breach of the condition of the lease. The defendants 
having failed to comply with the notice, the plainitfl; 
sued for x>ossession.

Defendant No. 2 contended that the sale to the plaint- 
iK was not genuine ; that the lessors had not retained 
the right to recover possession of the lands under the 
mulgeyii lease ; and that the plaintifl; could not take 
advantage of the breach of condition of the lease.

The Subordinate Judge dield that by the sale to 
defendant No. 2,’the lessee had broken the condition of 
the lease and that it enabled the plaintiff to take advant­
age of the forfeiture clause and to determine the .lease.
He, therefore, allowed the plaintiff’s claim. y

On ai^peal, ei" c o i the decree,
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1918. Defendant No. 2 preferred a Second Apjpeal. It was 
heard by Shall J. on the 13th March 19K) when his 
Lordship delivered the following judgment

Sh a h , J. :—The plaintifl; in this case sues to recover 
possession of 5/6th portion of the land in suit. He 
claims to have purchased tlie landlord’s rights in this 
land by a deed, dated the 17th of December 11)11, and lie 
relies upon the forfeiture of the tenancy resulting fj’oni 
the breach of a condition of tlie 'imikjeiii lease which 
was created by his vendors in I'avour of tlie ĵ’ retleccs- 
sor-in-title of defendant No. 2 on the oOtJi of Novc^m- 
ber 1896. That mulgeni lease was not for any agficul- 
tural purpose and it was a condi tion ol' that lease that 
the lessee was not to alienate o j ‘ pcnnit to ])0 al ienated , 
by way of mortgage sale or in any other like iruuiner, 
the property leased. Defendant No, 2 claims to ha,vo 
purchasetl all the rights under this muUjeyii huise ; anti 
the contest in tliis litigation, is principally between tlic 
plaintiff and defendant No. 2. Botli tlie lowci* Courts 
have held that there was a breacli of tliis conditioji in­
asmuch as there was a sale ol; the mukfeni rights in 
December 190(S in favour of delxvijtliuit No. 2. On. 
that footing there lias 1)een a decree in favour j'ol; tlie 
plaintiff.

The present aiipeal is preferred by del‘endaiit No, 2, 
and two points have been urged on Iris behalf : lifst, (liat, 
the plaintiff as transferee cannot take advantage ol' the 
breach of a condition of the lease, which, took phu'ebel'ore, 
the assignment in his favour, and, secondly, that' the 
notice showing the intention to determine the lease is 
not sufllcient in law.

As regards the first point it seems to me tlia,t under 
section 109 of the Transfer of Property Act the trajis- 
feree, in the absence of a contract to the contraiy, would 
possess all the rights of the lesso.f, and under section i l l ,
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clause (<7>tlie lease would determine by forfeiture result­
ing from the breach of an express condition on the part 
of the tenant, tlie transferee from the landlord having 
shown liis intention to determine the lease by a notice. 
In the present case there is no doubt ahoutthe condition 
and the breach of that condition; and there can be no 
doubt under the terms of the assignment in favour of the 
l)laintifl: that lie was to liave the same riglits as his 
vendors for tlie purpose of enforcing i'oi'feiture against 
defendant No, 2. It is needless to refer to certaiu 
English cases whicli were cited l)y the learned pleader 
for the appellant, as under the provisions of the Transfer 
of Property Act it is clear that they would have no 
application to the pj*esent case.

In connection with this point it is urged that under 
section 6 of the Transfer of Property Act the mere riglit 
ol: re-enlvi’y for breach of a condition, subsequent cannot 
be transferred to any one except the owncj* of property 
aifected tliereby. In  the present case it is quite cleai* 
that what is transferred is not a mei-e right of re-entry, 
but the wdiole of the landloi'd’s interest in the land., and 
the transfer is not in favour of any one except tlie owner 
of tlie pi’operty affected thereby. It  follows, therefore, 
that there lias been a forfeiture of the m.ukjeni lease in 
this case and that the plaintifl: is entitled to enforce the 
forfeiture.

Aji regards the point of notice, it was not suggested 
in the trial Court, and tliougli it was mentioned in the. 
memorandum, of appeal to the lower appellate Court, 
it does not appear to have been urged as there is no 
reference to the point in the judgment. Besides it 
seems to me that tliere is no sid^stance wdiatever in that 
point. The notice was given by the plaintiff wlio repre­
sented the whole of the landlord’s interest except that 
of defendant No. 7, and the notice was in respect of the 
wliole interest. The mere fact tliat defendant No. 7 did
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1918. not join in tlie notice does not appear to me to reiulor 
the notice invalid or inadequate in any way.

The result, therefore, is that both the points urged in 
support of the appeal fail and the decree of tlie lower 
appellate Court is affirmed with costs.

There w ill be only one set of costs.

Defendant No. 2 appealed untku’ the Letters Pak'lit.

JB a had w ‘j  i, ^Yith V. H. Sirur, for tlic appellant:— 
We submit that tlie plaintifl!-rewx)oudoiit caiiiiol tala? 
advantage of a forfeiture incurred before the assignment, 
in his favour. This is a good proposition of law a<‘coi‘d- 
ingto the common law of England : see Halsbury’s 
Laws of England, Vol. X Y III , p. 535 ; H unt v. ;
Cohen v. Tannar^^ ,̂

Rules of English Common Law are applicabio io 
India as rules of equity and good conscience : see Wacj- 
hela Bajsanji Y. Sliekh Masludin'^ '̂ .̂ Therefore unless 
the Transfer of Property Act enacts to the contrary, the 
Common Law would prevail.

A ll that section 6, clause (b) of the Transfer of Pi-operty 
Act.enacts Is that a right of re-entry cannot be ti-ans- 
ferred away from the right of ownersliip, and notJiing 
more. It cannot be used as an authority for the propo­
sition that a right of re-entry for a condition broken 
is assignable, as the right is in the nature of a right 
to sue.

Section 109 of the Transfer of Property Act cannot, 
be pressed to support the contention, for a right which 
camiot be transferred cannot vest in tlio transferee. 
Compare, Conveyancing and Law of Property Act, 
1881 (44 & 45, Vic, 0. 41, S. 10), wliicli is similar to

w  (1853) 8 Exch. 675. W [1900] 2 Q, B. 609.

(1887) L. K. U  I. A. 89 at p. 96.
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section lOii of the Transfer of Property Act. It was lielcl 
that a right of re-entry for a breach prior to the assign­
ment could not be conveyed along with the reversion. 
That is why it had to be specifically enacted in Act 1 
& 2, George V, 1911, C. 37, S. 2, which is appli­
cable to leases executed after the passing of the Statute.

Nor does section 111, clause (cj) of the Transfer of P j’O- 
perty Act help the respondents, for all tliat it lays down 
is that the right of re-entry wliich could be enforced by 
the lessor and his lieirs alone according to the old law, 
is available also to the assignee : see Halsbury’s Laws of 
England, Yol. X V III ,  p. 534.

;S. V. Paleka?\ for respondent No. 1 :—The right in 
question can be assigned under tlie Transfer of Property 
Act. I  rely on sections 6,109 and 111 (g). In any case 
there is nothing which prohibits such a transfer. Statute 
of 1911 is in favour of an interpretation contended 
by .me.

, N ilkantli Atmaram, for respondent No. 2.

B e a m a n , J :—I  donl.)t whetlier the true point was 
present to the mind of the learned Judge below. He 
appears to have thought tl>at the question could be 
answered from the language of sections 6, clause (?>),' 109 
and 111, clause (c/) of the Transfer of Property Act. Even 
were that so I sliould still doubt wliether the answer 
he has given is right. Section 6, clause (6), is no more 
than a special case of a mere right to sue. For if the 
mere right of re-entry on breacJi of condition subsequent 
is transferred, witliont the reversion, the pei’son having 
it could only use it for the purpose of a snit to enforce 
forfeiture, without gaining any riglit or interest in tlie 
property so demised and forfeited. Section 109 seems 
to me to have no bearing on tlie point. Section 111, 
clause (g), need not mean any more than that the lessor 
must give notice of intention to enforce forfeiture, or if
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1918.
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1918. the breacli lias occurred after transfer of tlie wjversioii, 
the transferee must give notice. That is liow I read it, 
and if I am right, it leavps our point untouched.

Put in the simplest and fewest words it is this : does 
the transfer of the reversion carry with it tlie right to 
enforce forfeiture foi* breach of condition prior to the 
transfer ? The law in England was well settled, and 
seemingly unquestioned that it did not (Hun.l v. 
Bhishojô ^̂  ; Cohen v. Tannciry^\ till by the Act 1 & 2 
Geo. V, C. 37, statutory validity was given to the view 
taken by ihe learned Judge below.

I am not awai’e of any corresponding amendment of 
the Transfer of Property x4.ct, altering tlie ]aw in India. 
Speaking generally, it is safe to say tliat witli few 
exceptions the Transfer of ProperI.y Act is a codifled 
expression of the Eiiglisli law. Presumably, tlieii, i l  
meant to give effect to what was the settled law of 
England on this point, up to 1911.

In the absence of Statutory provisioji, and on geiicvrai 

principle, I  own I should find iL hard to come to any 
other conclusion than tliat whicli was so of(,en stateil 
and affirmed in the Englisli Courts.

The facts with which we have to deal ai-e : (1) that 
there was a breach of condition three years before this 
transfer; (2) that breach of condition would undoubted­
ly have worked a forfeiture; (3) the lessor did jiot wai ve 
the breach ; (4) the lessor had nevej* given the fe s « e e  

notice of his intention to enforce the forfeiture, befon!! 
the transfer.

What then was transferred ? The reversion primari- 
by. No one disputes it, or contends that there was 
anything illegal or even questionable in sucli an assign­
ment. As between the transferor and transferee of the

a)_(1853) 8 Exck 675, (8) (1900) 69 L.*J. Q. B. 904,
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reversion no question arises here, and we have nothing 
to do v^ith it. But as between the lessor and the lessee 
the case is diJQierent. They had entered into a contract 
of leasing on conditions. Tliat contract had been 
broken by the lessee. But before the penalty conld be 
enforced the law required the lessor to give notice of 
his intention to enforce /it. This he had not done. 
Admittedly till he had (or if the law permits this, till 
his transferee had done so), no i^enalty could be enforc­
ed, and the contract would be subsisting. What the 
lessor does is to transfer the property demised to the 
plaintifU setting forth the prior contract and the fact that 
it had been broken, so, in other words, leaving the trans­
feree to sue on the breach and enforce the penalty. It 
is easy to see that this could not be done in the case of 
an ordinary contract. While such a contract might be 
assigned before breach, it certainly could not after­
wards, for then what is assigned is only the right to sue 
for damages, and this is a mere right to sue whether 
or not the transferee is to have what he can get by way 
of damages after suit. Similarly in this case, the fact 
that the transferee is to have the prox^erty demised as 
soon as he CEin enforce the penalty by suit against the 
lessee for breach of condition prior to his transfer seems 
to me to make no difference. A ll that the transferor 
could assign was the reversion since he had not given 
notice of his intention to enforce forfeitui^ on breach 
of condition already made. But it is argued he might 
also transfer the right he had to give this notice and 
thereupon to sue on the contract and enforce the 
penalty. That is the very point. Could he? For 
what is this, thus isolated, but a mere right to sue ? 
How can it be distinguished, in any essential from the 
assignment of a contract already broken, under which 
the only surviving right is the right to sue for damages ? 
This right, it is to be observed, is quite distinct front
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V- analj^sis has revealed the true natnro of tlie transfer as 
a whole. It is thus shown, I  think, that the transfer is 
a transfer of tlie reversion implying the actiial. sub­
sistence of the lease, and tliereL’ore that the transferee 
must wait for a breach of condition subsequent to tlie 
transfer before he can sue to enforce a forfeiture, or as 
between transferor, transferee and lessee, it is no more 
than the transfer by the transferor to tlie transferee of 
a right to sue the lessee and turn him out. In the 
latter case such a transfer is clearly i)rohibited by tlie 
Act, and in the former the transferee would have no 
cause of action on the breach i)rior to transfer.

But since the law of England has been altered, and 
the Statute of 1911 provides in terms for Hucb a case 
as this, I  see no reason wliy wo should not in such 
matters make the administration of the law as a whole 
as systematic as possible. It would be dillicult to say 
that the Transfer of Property Act, as it stands, in express 
words, prohibits the plaint! 11: Iroin suing here, and al­
though as I have shown a reference to general principles 
and the spirit of the Act brings out tJuit conclusion, I  
do not object to accepting tlie statutory modification of 
those general principles which has taken place in 
England. It is only upon tliat ground that I could 
bring myself to confirm the decree of the lower Court.

Appeal dismissed vŷ ith all costs.

H e a t o n ,  J . : - - M y  opinion also is that the decree made 
b y  Shah J. should be confirmed. The only ground on 
which that decree is assailed is that the lessor could 
not transfer his right to put an end to the lease, 
this right being founded on a breach of a condition of 
the lease which happened prior to the transfer. Tlie
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point is one wliicli was taken for the first time in 
second apj)eal; it was not argued in the trial Court or 
in the Court of first appeal. It is one which invites, 
and for its satisfactory elucidation in niy opinion 
req^uires, an investigation of the fact's from an altogether 
new i3oint of view. We cannot make such an investiga­
tion here nor ought we to remand the case. I  am, there­
fore, not satisfied that the transfer by the lessor to the 
plaintiff was illegal in so far as it comprised a transfer 
of a right to sue. Indeed, though my learned brother, 
takes the contrary view I am rather disposed to think 
that the transfer in this case is one which is exactly 
covered by the words of section 109 of the Transfer of 
Property Act.

Decree confirmed.
J. G . R.
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Before M r. Justice Beaman and Mr. Jmtlce Heaton.

C H A N D R A P P A  a l i a s  A P P A S A H E B  B A S A W A N T B A O  D E S A I  a n d  a n -  

O T U E B  ( O U I G I N A I .  P L A I N T l F F S j ,  A l T E L f i A N T S  V.  B H I M A  B I N  D A S 8 A P P A  

M A N l K E l i l  A N D  O T H E R S  ( O R I G I N A L  D E F E N D A N T S ) ,  K e S P O N D E N T S . ' ' ^

Grant o f land— Deshgat Vatan— Grant fo r 'peons' servlcets—Resumption o f 
grant— Grant burdened loith service, prima facio irresumable— Grant o f office 
to which lauds are annexed by ivay o f remmeration^ priiiia facie resumahle 
— Burden o f proof.

In the Bombay Prcaicieucy where ancient grants of laiicls are so.uglit to be 
resumed, all grants of the kind for the purpose of applying the law of 

resumption fall into two main categories : (1) grants of lauds burdened with 
Horvico, and (2 ) grants o f oilicc to whicli lauds are annexed by way of ro* 
muneration instead of or along witli cash. The former grants are always 
irresumable, unless the grantor can show that they have been specially 
conditioned so as to enable him to retiume for failure to perform these services, 

or at his own will to discontinue the services and resume lands. Grants under

1 9 1 8 .  

March 12,

Second Appeal No. 40 of 1917.


