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Before Sir Stanley Batchelor, Kt., Ading Chief Justice and
Mr. Jnslicti Kemp.

IIAN'MANDAS llAM D AYAL A>?r oTiiEiw (oRiomAL Dependants No. 1 to 4), 1918.

Api’ErvLANTS w. VALABHDAS SHANIvAlU.)AS, aiinou, nvr iiis next March 1. 

FiiiEND, AN'ANT BABURAO (o rk h n a l  P la in t i i ’ i>‘), R e s p o js d k n t .® ___________

Wwla Law—Joint fam lbj—•Dstyree ayalnst the father— Exeoi/tlon agiwid 
joint})roi>criy—'Whether m i's intareiit pushes— Auclion mle o f two onhj o f 
the Joint fainllii 2)roperlies—Suit hi/ son for partial partition o f 2)rnpertic3 

mid at auction— Such a suit, not inchidlng all the family properties, whether 
had in laid,

Tho plaintifT was tli(‘ non of defoiiJuul No. 5. They constituted an undivid

ed lliudii family. Dofendants Nun. G and 7 obtuinod a money decr«o against 
thi3 5tli dtslleiidiuit and in cxectilion of! tho dccM’co, tlio doEendants N oh. I to 4 
became purchasers at tlio Oourt-Halo of two of the proportion belonging to the 
joint family. Tlio plaintiir, a minor, thereupon, brought a suit against him CatUor 
(dofcu<lant No, 5), and tho duoroo-hoklcrH a« well as tho aaction-piirohaserH for 

a declaration that tho phiintil’l; s hall! nharo in tlio two propoi’Lies did not pays 
to tho atietion-purcliafiers and for pobseRsi(Ju of his half Bhare on oquitablo 
partition. Tho lower Uom-t decreed tho plaintilt’K elaiui. On appeal to the 

High Oourt it was. conlonded (1) that tho sun’s interest in the property did pass 
at tho Conrt-Hido and (2) that Iho siiil. for a partial partition of the family 

proportion wan had :

Held, that tho Kon'a intorottt did not pasH to tho piu’chascra at tho Court-salo.

Thnmappa v . Narsinha^ 'rimai/a^\ fo llo w e d .

JTeld alw), that when a oopurocnor wMrt suing an auetion-piirehaser it waa 

not ii valid objection to the Kuit that tho coparcener claimed only a partial 

partition.

Siibratnninja Chettjiar v. Fadmanahha Chettyar^ î and liam Charan V »

Ajudhia Prasad^^ ,̂ followed, . -jiP,.,

■//sZf/further, that the auction-purchaKcru should bo allowed to lUe a suit 

iigiiiuBt the pLuntiiT for a general partiiiou of the entire family properties-

• First Appeal No. U8 of 191G. :.

W (1013) 37 Bom. 031. W (1896) 19 Mad. 2G7. f  :
W (1905) 28 All. 50. , j  ^ ^ ;
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1918. Deendyal Lai v. Jugdeep Narain Singh'̂ '̂ ) and Bahoo Hurley Naram 

Sahu V. Pundit Bahoo Rooder Perhash Misser , followed.

Fiest Appeal against the decision of J. H. Betlgeri, 
First Class Subordinate Judge at Dliulia.
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Suit for a declaration.

The plaintiff was the son of defendant No. 5. Tlioy 
constituted a joint Hindu family. The faniLly owned a 
firm conducted in the name of Khusaldas Damodarclns. 
In 1904, in connection with certain family trade trans
actions, defendants No. 6 and 7 obtained a decree foe 
Rs. 22,065 against defendant No. 5. In execution of tlie 
above decree two houses out of the ancestral property 
of the family of plaintiff and defendant No. 5 were 
attached and sold at a Oourt-sale and were purchased 
by defendant No. 1. Defendant No. 1 was put in 
possession of the two houses through Court on .January 
20, 1906. At the time of the Oourt-sale of 1905, the 
plaintiff was only four years old. In 1915, he sued to 
obtain a declaration that his half share in the two 
houses was not sold at the Coui’t-sale and that the said 
share had not passed to defendant No. 1 as i)urchayoi’, 
alleging that the decree of 1901 was not binding on 
him as he was not a party to the decree and therefore 
his share in the property did not pass in execution 
proceedings thereunder. He also asked for po.ssossion 
of the one half share on equitable partition logotlier 
with mesne profits. Defendants Nos. 2 to 4 wcro made 
parties as they had purchased one of the plaint houses 
from defendant No. 1.

Defendants Nos. 1 to 4 contended that defendant 
No. 5 had fraudulently caused the suit to be brought 
by plaintiff through Anandrao as his guardian; that the

W(1877) L. R. 4lL A. 247. (1883) I,. R. u I, A 2Q.
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decree of 1901 had not been obtained for immoral debts 
and that the phuntifF was bound by the decree and the 
Conrt-sale.

Defendant No. 5 saiDported the pkiintill’s claim.

Defendants Nos. 6 and 7 pleaded that the trade trans
actions in respect of which the decree of 1904 was 
obtained were entered into by defendant No. 5 as 
manager of the family consisting of plaintilf and him
self; that the decree was binding on the plaintiff and 
the suit for partial partition was bad. The Subordinate 
Judge allowed the j)laintiirs claim holding that the 
decree of 1901- was not binding on the plaintilE; that the 
lialf share of defendant No. 5 was actually intended to 
be sold and purchased by defendant No. 1 in execution 
of the decree; and tliat the plaintilf was entitled to get 
a partition of Iiis half sJuire in the properties in suit. 
He ordered “ that the phdntill; do recover by partition 
his half share in plaint houses as against defendants.”

The defendants Nos. 1 to i  appealed to the High 
Court.

BhulahJiai J. Desal with G. S. Mulgctonkar (fo r  
T. E . Desal) for the appelhintsi—The lower Court 
should have lield that the son’s interest i>assed at the 
Oourt-sale under the circumstances of the case. W e 
sid)mit that the case of Timmappa v, Narsinlia  

does not apply to the facts of the present 
cuse because here the first suifc was brought against the 
joint family firm and not against the father personally.

Secondly, that the two houses in suit are a part of 
the joint family properties and the plaintiiK: sues to 
recover half of them. Such a suit for partial i^artition, 
without bringing into hotch-pot all the family proper
ties is bad in law and should not be allowed. On the
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1918. autliority of the Privy Council ruling in Appovler 
V. Hama Subha Aijjcui^^ we submit that the i)hiintiir 
cannot say that he has got a certain definite sliai’O as 
long as the family remained undivided. The plain Li 11: 
is not a tenant-in-common hut a coparcener owning the 
whole. He cannot, therefore, claim to be entitU'd to a 
half share in these two properties.. The proper renu'dy 
of the plaintiff is to bring a suit for g(Mieral partition. 
"VVe rely on Panduranfj Anandrav v. BJiaslcar SJiatfa- 
shiv̂ ^̂  and Udararn Silaram  v. Uanu J^anduji^^K

Setlur with i f .  V. Bhat, for the r e s p o n d e n t I ’herc} 
is a substantial difl:erence between the suiL of st ranger 
]3urchaser and that ol; a coparcener for partia.l parlilfon. 
The son is entitled to the wliole property, while t he 
purchaser at the Court-sale gets only tlie right, title 
and interest of the father on partition. On t he aut ho
rities of Deendyal Lai v. Jucjdcep Narahi 
and Baboo Hiirdey Narain Sahu, v. P ioidU  liahoo 
Booder Per hash Misser̂ '̂̂  we sabniit that tlu' proper 
course for the Court was under such circumstanc^oM to 
restore possession of the whole property to the son and 
force the Court purchaser to bring a general ])artition 
suit including all the family lU'operty and joining all 
the proper parties. Tlie same principle is deducible 
from the case oi Siibramanya Chelhjar v. Padniaimhlui 
Cheifyar^^  ̂ and Ram Cliaran v. Aftulhia PrasadS^K

Batchelor, Acting G. J.;—This is an appeal from a 
judgment and decree of the First Class Suboi’dinatc 
Judge of Dhulia. The plaintiff was tlie son of tlie 5th 
defendant, these two persons constituting an und i vided 
family. It appears that among the family assets was a

W (1866) 11 Moo. I. A. 75 at p. 89. (1877) L. I{. 4 I. A. 247.

® ®̂U1883)L. K. 111. A.2G.(A. G. J.) 72. (6) (1390) 19

(8) (1875) 11 Bom. H. C. E. (?) (1905) 28 All. 50.
(A. U  J.) 76.
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firm conducted in tlie name oE Klinslialdas Bainodardas. 
In 1904, the present defendants Nos. () and 7 illed. a suit 
In tlie Court ol Dlnilia to recover a sum of 22,000 odd, 
upon certain cotton transactions whicli they luid with 
the firm oi: KbushaUias Damodardas. The defend
ants Nos. C) and 7, by this su'd,, sued to recover the 
money from tlie i^resent 5th d.el!endaiit, the fatlier of 
the plaintiff. It  was not then known that the 5th 
defendant had a son, or that there was any other mem
ber of the family, hesides tlie 5th defendant. In 
March 1905, the claim was decreed against the 5th 
defendant. In April, following, an application was made 
for execution, and in the course of the ex(‘cnitioii, the 
present appellants, wlio were defendants Nos. 1 to •! at 
the trial, became the purchasers of two of tlu", lu’o-jiertiea 
belonging to the ;jolnt fauilly. In Ja,nuary IDOG, tlie 
appellants were put into possession of tluhsotwo ]>roper- 
ties, and in the followjig mouth they obtained a sale 
certiricate.

The present ])lalntill*, who was born in 1900 or 1901, 
brought this suit against his father, the 5th defendant, 
and the decree-holdoi'S, defendants Nos. 6 and 7, as well 
as against the auction purchasers, the present appidlants, 
claiming a declaration tluit the plaintiir’s half share in 
the properties did not pass to I he appellants at the 
Court-sale, and claiming idso possession of his half 
share on equit;d)le partition, together with mesne 
profits.

The learned Judge of the lower Court has allowed 
the plaintiff’s claim. Upon the view which the learned 
Judge below took of tlie case, the terms of his decree 
are formally coi-rect, except in one particular, and that 
is, in his description of the phiintiiFs share as a “half 
share” in the plaint lioases. I t  appears to me, that the 
word “ half” occurring in these passages in the decre
tal order should be altered to the word “ undivided’’
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1918. and witli this vorbal correction, the flecreo, fis it staiids, 
is a correct order, assiiiiLLiig that the learned Judge s 
view on the law of the case is correct.

On behalf oE the present appellants, two points liave 
been taken by their learned counsel. The first of tlû .ra 
may, I think, be disposed oC in very few words. The 
contention here is tliat on the facts oE the case, tlio 
lower Court slionld have held that the h o i i ’ h interest also 
passed at the Court-sale. The learned Judge below has 
disallowed the defendant’s contention upon tliis point 
in reliance upon this Court’s rtiling’ in T l im n a p p a  v. 
N a r s in l ia  Timayya^^K  I  have no doubt tliat the learned 
Judge was right in thus disposing of the point, and 
that no distinction can be drawn between the present 
facts, and those upon wliich the case of T i m m a p p a  

V. N a r s in l ia  Tlmayya^^'^ was decided. It  is nnneces- 
sary for us to consider whether the ruling in 
Tima^:>pa's case '̂̂  could be distinguished, if in 'fact, 
the creditor’s suit of 190-1 had been brought against tho 
joint family firm. For, I  am clear upon tho facts on 
this record, that this suit was not so brouglit, but wa.s 
brought against the father personally. I  hold, there
fore, following T lm m a p p a y .  JVarsinJia Timaya^^\  tliat 
the learned Judge below was right in deciding that 
the son’s share did not, in fact, pass to tho purchasers, at 
the auction sale.

But the second point taken on the appellants’ behalf 
is more substantial and difficult. The facts are that the 
sale in execution was held in h on a  fid e  ignorance of 
the existence of the plaintiff as the son of tho f)tli 
defendant, and that over and above the two properties, 
now in controversy, there are other properties belong
ing to the joint family. In this condition of tlie facts 
Mr. Desai lias contended that this suit by the son for a

w  (1913) 37 Bom. 631.
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partial j)ai*tition of tlie properties is bad. Tlie learned 
counsel began liis argument upon this point by remind
ing us of Lord Westbury’s language in Appovic7' v. 
Hama Suhha where his Lordship says: “ Accor
ding to the true notion of an undivided family in 
Hindu law, no individual member of that family, 
whilst it remains undivided, can i^redicate of the joint 
and undivided property, that he, that particular mem
ber, has a certain definite share. Ko indiAddual mem
ber of an undivided family could go to the i)lace of the 
receipt of rent, and claim to tahe from the Collector or 
receiver of the rents, a certain definite share.”

Tliat being so, the son, as the argument proceeded, 
is not a tenant-in-common, but a coparcener Jointly 
owning the whole, and tlie plaiiitill consequently 
cannot claim to be entitled to a half share In just these 
two particular pi'operties out of all the properties 
owned by the joint family. His claim must be, argued 
couiis'el, that on a general partition of the joint family 
property, lie aad his father are entitled to equal shares. 
It was pointed out tliat in a somewhat similar case 
before the Calcutta High Court, Koer Ilasm at l ia i  v. 
Stmtler Mr. Justice Mitter, in delivering the
judgment of the Court, said : “ I f  this suit be treated as 
one for partition, the plaint was open to tlie objection 
that the whole of the family property wal^iot included 
in it. This is not a mere technical objection, because 
on partition of the whole ot the joint family property 
the Mouzahs in dispute might under certain cir
cumstances fall entirely to the father’s share.”

So, here, Mr. Desai contended that if the son was 
relegated to his proper remedy of a suit for general 
partition, the result would ordinarily be that the Court 
efiecting the partition would be able, if it so chose, in

CD (1866) 11 M. I  A. 75 at p. 89. (2) (1885) 11 Cal. 396 at p. 399,
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working oat fche equities between the parties to allot 
to the father as liis share those properties wliich at tho 
execution sale passed to- tho present appellauts. It 
was observed tliat this argiimont rocoivod strong 
support both from tho hingnago oC Mr. Justice West in 
Pandurang Anctrulrav v. Bha^kar Sh.a(laHhw^^\ and 
from the jiidgineiit of Bir Micliael Wosti-opp 0. .T. in 
Udaram Sitaram  v. Bann PaiiduJiS-K

O il the whole, therefore, it was c.ontondod that tliis 
suit could not succeed, and tluit tho Court shouhl direct 
the plaiiitifT, if so advised, to amend his phiint so as to 
convert the suit into one for general partition, so tliat 
on such general partition, if made, the ocinitios l)ot. 
ween the parties iniglit bo adjusted in. tho manner 
which I have iiKlicated. It is uniiocessai'y, however, 
to consider what the Court’s vi(;w would bo upon this 
argument if tlie point were re.^ u if.iH jra , o])en to {hU.oi*- 
mination now without rel'ereneo to pi’onouncemonts 
by a higher Court and with roL’erenco only to the 
decisions of Sir Michael Westropp jind Sir It'ryniond 
West. Those decisions wore delivei’ed in LSTf), and in 
1877 in tlie case of Deondijal L a i v. Jiujdeep Narah i 
Sincjh,'̂ ^̂  their Lordships of tlie Privy Council have, T 
think, indicated their preference for another course of 
procedure in,such litigation. In considering this 
decision of Uie Privy Council’s in. contrast with t,ho 
judgments , of Sir Hayniond West and 8ir Michael, 
Westropp, it is, I  think, of some niat(M*ia,lity to point 
out that in the Bombay suits the plaintid' was not tho 
coparcener but the purchaser, whereas ])('roro tin; Privy 
Council the converse was the case. In J)een.di/al't>

their Lordships at tho end of their judgment say 
that tliey“areof opinion that they ouglit not to interfero

CA,C. J . ;7 2 .  (A.C. J.)7G,
(8) (1877) L. K. 4 I. A. 247.



with tlie^decree u ik I c l *  appeal so f a r  as i t  direcfcH the 1 9 1 8 .

possession ot; the property, all of whicli appears toliavo 
been finally and properly foand to be joint family pro- 
perty, to be restored to the respondent (tliat is, tlie plaint- «•
ill', the son of tlie jndgment-debtor). Bnt they think 
that the decree should bo varied by adding a declai’a- 
tion that the appellant, as pnrchaser at the ex(‘ciition 
sale, has acquired the sliare and interest of Toofani 
Singh in that property, and is entitled to talco such 
proceedings as he shall l)e advised to liave Mint 
share and interest ascertained by partition.’’

This method of dealing with sncli suits was followed 
by tliei" Lordships in the latter case oiJBaboo Hurdey 
Narain  Sahu v. Pundit Baboo Roodar Perkash 

where the jadgment of tlicir Loi-dships 
was delivered by Sir Bames Peacoclc, Tliat was a case 
under the Mitakshai’a law wliei’O th.e riglit, title and 
interest of a fathei* in the Joint family estate had been 
sold in execution of a money decree, and upon the 
qaestion as to what the pnrchasef took at sncli a sale 
Sir Barnes Peacock says : “ Tlie bond-liokler liad snad
on his bond, obtained a d.ecL*ee, taken ont execulion 
against joint pmperty, and become tlio piu'cliaseL’ of it 
at the execution sale. The interest which is piircliascd 
is not, as Mr. Boyne argued, the share at Ihat time 
in the property, bnt it is the right which, llie fatlier, 
the debtor, wonld have to a partition, and wlnit wotdd 
come to him upon the partition being made.”

Thongli for particidar'reasons explained in that case 
their Lordsliips did not interfere witli tlie High Court’s 
decree, they took occasion to refer to 
and to point out tliat “ the decree whicli onght properly 
to have been ma<k̂  would iiave been tliat the plaintill*, 
the first respondent, should recover possession of the

(I) ( I 8 8S) L. K. U  I. A, 20 at p. p .  (1877) L. I I  4 I. A. 247,

I L B I —4 ,
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1918. whole of the property, witJi a declaration^that the 
appellant, as purchaser at the execiitlon-sale, had 
acquired the share and interest of Shib Perkash Misser, 
and was entitled to take proceedings to have it ascer
tained partition.” It seems to me that these deci
sions of the highest Tribunal conclude the matter now 
before us. And I need only refer to T/he cases ol; 
Siilymmanya Cliettyar v. Padmancibha Chettyar 
and i?W3i CJiaran v.A judliia  Prasar^^^^as autliority for 
the view that when a coparcener is suing an aiiction-pur- 
chaser it is not a valid objection to the suit that the 
coparcener claims only a partial iDartition.

On these grounds, I think that the determination of 
this suit must follow the principles of the Privy 
Council Judgments. I  would allow the lower Court’s 
decree to stand with the verbal amendment which I 
have already specified, but I would stay the execution 
of the decree for a period of three months, directing 
that, if during that period of thi’ee months tlie present 
appellants file a suit for partition against the plaintill*, 
the stay of the preseiit decree should last until the 
disposal of the appellant’s suit for partitioji, but if 
such suit for partition be not brought within the three 
months allowed, then this appeal to be dismissed with, 
costs. It is not disputed that the appellants here as 
pui^chasers at the execution sale liave acquired the 
share and interest of the ifatlier, defendant No. 5, in 
this property. The appellants w ill pay half tlic 
respondent’s costs and bear their own costs in thivS 
appeal.

K e m p , J. •.—The 5th defendant is tlie father of tlie 
minor plaintilf. The plaintiff brings this snit against 
defendants Nos. 6 and 7, who are the holders of a 
decree against his father, defendants Nos. 1 to 4, the

U> (189C) 19 Mad. 2G7. (1905) 28 All. 50,
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piircliasers at tlie auction sale lield in execntion of that
decree, and 5tli defendant, his father, for a declaration ’

IT AN M AND AS
that the plaintiffs half share in the two properties in i u m d a v a l

the snit being part of the joint family property of the valariidas 
plaintiff and the 5th defendant, was not sold in execu
tion of the decree against his father, and for possession 
of his half share by equitable partition, and mesne 
profits.

Now, an auction-purchaser of the share of a co
parcener sold in execution of a decree against the 
coparcener, in order to separate the share of the co
parcener from the joint family property, must bring a 
suit for partition. It has been held by the Privy 
Council in the cases referred to by my Lord the Chief 
Justice that where he does not do so but obtains posses
sion the other coparceners are entitled to sue to eject 
him and that all that the auction-purchaser is entitled 
to in such a sait is a declaration that he is entitled to 
the share of the coparcener against whom the decree 
has been passed. Possibly, tlie reason for tliat was 
that the auction-purchaser should not be allowed to 
avoid the necessity of having to file a suit for partition 
by obtaining possession of any portion of the joint 
family property by virtue of his purchase' under the 
decree. But, in effect, what the plaintiff in tliis suit 
claims is a i^artition of the two proi^erties which are in 
possession of the auction-purchaser. So that lie con
sents to a x^artial jDartition of those two properties.
The decisions in the cases of V.

Prasad and Biibramanya OliethjavY. Padmana- 
blia Ghettya7' show that he may bring such a suit.
But in order to avoid any dispossession of the plaintiff 
as regards these two propiirties wliicli might be caused

U) (1905) 28 A ll 50. (2) (189i;) 10 Mud. 267. :■ ^
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if the aiictioii-piircliaser were relegated to a suit for 
partition and the plaintilf now iKi t into possession, it 
is clesirable that execution in this case should be stayed. 
I, therefore, agree tbat the decree of the lower Court, 
with the amendment of tlie word “ half share” into 
“ undivided sliare,” slioiild be allowed to stand, and that 
there sliould be a stay on tlie terms proposed by niy 
Lord, the Ciiief Justice.

Decree c a 11 fli ‘rn ccl.
• J. (I. 11.

APPELLATE  CIVIL.

1918.  

March 5.

Before Mr. Juntkc Beaman and Mr. Judi.ce Heaton.

V lS U V IiS l lW A K  V IG IiN E S H W A U  SIlAHTRI ( ofuoikai. D kkrndant N u. 2), 
A itk lla n t  V. M A I IA B L E S n W A K  SUBBA B H A T T A  and anotiikk ( oiu-

G1NAL*Pl AINT11''K ANi> DEFENDANT N o .  7),  K l iS l ’ONMUN'l’S.''^

Transfer of Proper!n A>'t ( I V  of 18S2), secfionH 0, <;lauHeQ>), 10!) and l i t  

clause (g )— Lextior and lessee— Tramfcr of lessor’’h Interest— Breach of ron- 
dilion prior to the transfei— Biyhl io enforce forfeitnre hij the trajmferee.

A provided that the lessee \va.s not to alii'iiato the proporty

leased. The lessee caiijntittetl a ln’caeli ol; the condition by sale of his righlH 
under the lease to defendant No. 2 in 1908.  In 191 1,  the plaintiff purcliaKed 
the landlord’s rights from the lessnr who had not given the leKsoc notice of his 
intention to enforce the forfeiture l)efore the tranKfer. The plaintill’ having 

sued to recover p o sse s s io n  of the pruperty on iu'cacli of tins condition, defend
ant No. 2 contended that the plaintilf could not take advantage of the hri'ach 
of condition incurred before the assignment in his favour,

disallowing the contention, that the plaintill' was entitled to recover 
possession of the property from defendant No. 2,

ApPExiL under the Tjetters Patent against the decision 
of Shah J. in Second Appeal No 1018 of 1914, preferred 
against the decision of C. V. Vernon, District Judge ol' 
Kanara, confirming the decree passed by J. A. Saldanha, 
Subordinate Judge at Kumta.

* Appeal under, the Lettere •Pafefit,''N'or 3'3 ̂ f  1916.


