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Before Sir Stanley Batohdor,'Kt., Acting Chief Juatke ami 
Mr. Jmtice Kemp.

M A R E PPA  P A N D IT E P P A  BIIOJANNi^V A I l  ( oiuuinal D efendant ), 1 9 18.
Api’k l la n t  V. GUNDO ANNAJI D E SH PAN D E  KULKARNI and 

another (o r ig in a l  P la in t i f f s ) ,  Rkspontjents.*

JJekkhan Agriculturists'' lie lie f Act { X V I I  qf 1879), sectmi IS (d )— Suit for 
iwunmta— Original mortrjage tramactio/t merged in a decreQ—̂ Suhsequent 
mortgage in mtidfadion o f part of the decretal debt— Whether the amount 
of the. niorttjage he reyardod an principal sum in tahiwj accmmta— Court'm 
power to rp heMnd the deoree.

Tlio (lofetidaut. laortj^ageo. liail (tbtaiitoc! a decree iigainHt the piauitifla and 

otiior niortgagovK for a certain amoimt I'li satiHfaction o f thoir .sluiro of th(j 
docrotal debt, tho plaiutifl'H paysed a niortg-ago bund in favour of tho defend
ant for Rs. 1,480. Tlw plaintin!s liaviuj? f4UwHor actioimt.̂  on tlto inort/.juj.vi3 
under the Dclckhaii AgricnltiirintH’ Act, 1879, tho lower Courts treated 
Kh, 866 out of tUo niortgiigo amoiiut as r(jpro«‘.uiii)g- tho original priiK-ipal 
under tho earlier dccrec and allowtul iMteru.st only on tliafc kuui. On aijpea! to 

the High Court,

i/cW, tliat 11k. 1,480 should bo regarded as tlio principal amount for tho 
purpose of taking acuounta. Section 13 of the Dekkhan AgricultnristH’ Beliol;
Act, 1870, allowed tho Court to go behind tho private settlouieat or a privato 

contract but it did uot onipowur tho Coin-t to go behind a civil Court’s dt'crtio 
in whicii any preceding contract between the parfles vva« uierged.

B12COND api)eal against tlie tleciBioii of H. J. Waciia, 
As.siataiifc Judge at Belgutim, confii’ming the decree.

^Second Appeal No, 735 of 1910 . ; : . .  :
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1918, passed by B. N. Hublilrar, Joint Siil)o.rdiuatQ,̂  Judge at
Belgaum.

Maeeppa
V. Suit for accGunts.

AnnTh. Ill 1891, plainfcifl’s fatlior passed a mortgage bond lor
Rs. 1,500 with possession in favoar oC Uig defendant.

In 1896, the defendant obtained a decree on Ills mort
gage against the plaintiffs and tlieir bbanbunds for 
Rs. 3,132-10-0 made np of Ra. 1,500 principal, Rs. 233 
costs and the balance interest. Tlie plaintiiTs’ sliarci of 
that liability was Rs. 1,566-5-0 and in respect of which 
they passed a mortgage bond for Rs. 1,180 with posses
sion on August 17,1898.

In 19H, the plaintiffs brought a suit under the Dok- 
khan Agriculturists’ Relief Act, 1879, to take accounts 
of the mortgage of 1898 executed by them to the defciul- 
ant and for a declaration as to the sum due on it.

The defendant contended inter alia that they obtained 
a decree in Suit No. 351 of 1896, against plaintiH’s and 
their bhaubands ; that the plaintiflfs passed tlie suit 
mortgage bond in respect of their share of the deci'otal 
debt and that the accounts of the previous dealings 
between the ancestors of the plaintills and the defend
ant could not be re-opened.

The Subordinate Judge in taking accounts of tho 
mortgage transaction split up the sum of Rs. 1,480 iiito 
Rs. 866 as the principal (made up of Rs. 750, half tiie 
original principal of Rs. 1,500 ; plus Rs. 116-12-0 half of 
the total costs Rs. 2S3-8-0) and interest Rs. 6134-0. 
Taking accounts on this basis he found tliat the plaint- 
ifts were liable to pay Rs. 386-10-0 to the defendant.

On appeal by the defendant, tho Assistant Judge 
confirmed the decree.

The defendant preferred a second appeal to the Hi^di 
Court, ^
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Cr./S'. M\ilgaonlcar{iov T.R. Desai), for the appellant 
The appellant was entitled to one-half of Rs. 3,132-10-0 
the amount of the decree. He could have executed the 
decree and realized the amount in whatever way it was 
made up. The respondent agreed to execute and did 
execute a mortgage in lieu of it. The Dekkhan Agri
culturists’ Relief Act nowhere provides that a trans
action though private yet superseding a decree can he 
opened up and its component parts examined. Sec
tion 13 id) of the Act relates to a transaction, the result 
of a private contract.

The point has been settled by this Court in Tatya 
Vithofi y :B apu Balafi^K

W. G. Nimbkar, for the respondents]:—I rely upon 
Kisandas v. liamcficmdra^^K

The mortgage transaction was a private arrangement 
and tliereforo the Court could re-open the same to see 
how much of it was accumulated Interest.

B a t c h e l o r ,  Acting 0. J .:—This was a suit under the 
Dekkhan Agriculturists’ Relief Act to take accounts of a 
mortgage executed by the plaintiffs to the defendant, 
and for a declaration as to the sum due upon it. The 
defendant obtained a decree against the plaintill's and 
their Bhaubands for Rs. 3,132-10-0, made up of Rs, 1,500 
principal, Rs. 233 costs and the balance interest. The 
plaintilfs’ share admittedly was one-half. But by reason 
of a remission this sum was reduced to Rs. 1,180 only 
for which a mortgage was made.

The question before us is whether under the 
Dekkhan Agriculturists’ Relief Act this sum of 
Rs. 1,4(S0, part of tlie decretal debt, is to bo 
regarded as the principal sum, or whether for the 
purposes of the agriculturist mortgagor it can now be
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resolved into its coniponent elements of Rs. princi
pal and Rs. QU interest. Now the section of tlie A6t 
admittedly applicable to tlie present circnm.stances is 
section 13. Clause (d) is especially cited by tlie learn
ed Judge below, who liolds that the only principal 
cliargeable againsl  ̂ the debtor is tlie origin.al sum of 
Rs. 866. Blit I  do not find that that view is warranted 
by the provisions of section 13 which enacts that “ in 
the account of principal there shall not be debited to 
the debtor any acciiinnlated interest which has been 
converted into principal at any statement or settlement 
of account or by any contract made in the course of the 
transactions.” But here this original interest has not 
been converted into i)iincipal at any statement or 
settlement of account or by any contract made between 
the parties. The conversion has taken i)lace by means 
of the decree of the Court, and by that decree a single 
integral sum was awarded to the defendant as a judg- 
ment-debt. Upon the mere provisions of the Act, 
therefore, I  should be of opinion that the defendant’s 
contention is right, and that he must be allowcnl 
interest upon the judgment of Rs. 1,480. Tliis view 
is conlirmed by the decision of tiiis Court in Tahja 
Vitlioji\. BajmBalaJl,^) where Mr. Justice West points 
out that where a contract has been made the subject 
of adjudication by the Court, it is thenceforward 
merged in the decree, and there is no warrant for the 
revision of the decree, or the opening up of the accouut 
upon that footing. No doubt section 13 allows the 
Cciurt to go behind tlie private settlement or a private 
contract, but I can find notliing In it which empowers 
the Court to go behind a civil Court’s decree in which 
any preceding contract between the parties is neces
sarily merged. The learned Judge below relied for his 
decision upon Kisandas v. EamcJiandra^^. But it
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appears me tliat this case airords no aiitliority for 1918. 
the Judge’s determination. The only point tlierc 
decided, as I  road the learned .Tudge’s judgment, was 
wliether the Ooiu’t’s sanction to a cei’tain mortgage bond 
iinder section 257A of the old Code ol: Civil Procedure, 
debarred the trial Judge from going into the question 
wliether the principal sum sliown in the mortgage 
bond consisted jiartly of interest or not. It  was decid
ed that tlie Court had jurisdiction to go into that 
question notwithstanding th.e Court’s sanction of the 
mortgage bond. Tiiere was no decision to tlie effect 
that nnder tlie Dekivhan Agricrdtarists’ l^elief Act the 
Court is empowered to go l>eiiind a previous decree, and 
to resolve that judgment-debt into prJncixial and interest, 
and tb.e only observation occurring on tiiis point in 
tlie judgment is clearly obiter.

On tbese grounds, I  am of oirinion, that the appeal 
should be allowed, ajul that the interest must be cal
culated on the sum of Rs. J,480. A t the request of tlie 
X>leatlers, the appeal w ill be remanded to tbe lower 
Court in order tliat the decree may 1)0 amended in 
accordance with this judgment. The aj;»pellant to have 
his costs. Tlie cross-objections are dismissed with 
costs.

K e m p ,  J .  ;— T iie i 'e  ap]>ears to m e  to be another reason 
why tliis appeal should succeed. Tlie decree in suit 
N o ’ 3ol of 189(5 was for Rs. The p la in tirs
sliare of that liability wasRs. 1,500-5-0, and, on the 17tli 
August 1898, the mortgage bond for Rs. 1,480 with 
possession was passed. Now, if the mortgagor had not 
agreed to pay Rs. 1,480, who can say wliether the judg- 
ment-croditor would not have insisted on receiving the 
whole amount of the princii^al in Suit No. 351 of 1896 
from lixm ? The judgment-creditor agreed to take 
approximately half the amount of the decree, the whole



1918.

Maeeppa
V.

GuI5D0
ANNA.II.

6 INDIAN LAW MPORTS. [VOL. XLIII.

of wliicli he miglit have executed against his ju(lgiiieiit~ 
debtor. That being so, the mortgagor cannot now l)e 
allowed to say that he is only liable to pay liai t’ ilio 
amount of principal. I, therefore, agree tluit ( lie nppeal 
should be allowed with costs and tiie ease rornandetl 
for ameiidineiit of the decree.

Decree reversed.

J. G. R.

APPE LLA TE  C IV IL ,

Before Mr. Justice Beaman and Mr. Jmilce Ilnaton.

1918. TULLA SOBHARAM PANDYA (original P la in t i f  k), Api>kllant T i lR  

February 15. COLLECTOR OF KAIRA (original Dicfendan'I’). Kebi’ONdent.'^

--------------- Land B.er>enne Code (Bombay Act V  o f 1870), sr.cdojiî  I Jl ,  lOOf ((tn
amended by the Gujarat Taluhdars' Act, Bombay Act, V I o f 1S8S, mwlhm o 'i ) - - -  
Talukdar— Payment of Jama to GoverniMnt in lump sum, fo r  the ichotc 
village— Grant of lands rent free hy the'Talukdar— Attachment o f rillaije %  
Government consequent upon non-payment o f Jama hy Talukdar— Right ( f  
Government to recover proportionate assessment from the grantee o f rent- free 
lands.

® First Appeal No. 237 o f 1915.

t  The sections run as follows:—

144. I f  owing to disputes amongst tho sliarers, or for iilhcr cause, tlu-! 
Collector shall deem that there is reason to ’apprehend that the land ruN’uimo 
payable in respect of any holding eouBistiug oi; an ontiro viDago or o£ a h1uu-o 

of a village will not he paid as it falls due, he may cauae tho villago or Bharo 

of a village to be attached and taken imder tho inanagenient of luuiaelf or iuiy 
agent whom he appoints for that purpose.

The provisions of section 160 shall apply to any village or share o£ a village 
60 attached, and all surplus profits of the land attached, beyond the cost of such 
attachment and management, including tho payment of tho land-ruvcnuo itml 

the cost of the introduction of a revenue-survey, if  the samo be introduced 
under the provisions of section 111, shall be kept in deposit for the evoiituul 

benefit of the person or persons entitled to the same, or paid to the said person

or persons from time to time as the CoUeOtor.<i.......may direct,


