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H e a t o x ,  J. :—I  concur. Whether the decftsion*̂  in 
.Sadashiv hin Mahadii v. '^arayan VltlialŜ ,̂ is correct 
or not (and I  think it may need reconsideration), yet 
the case as i^resented'by the î hiintiJS: here is certainly 
not one which can be Summarily* dismissed on the 
ground that jthe suit will not lie. Whatever the true 
facts may be, the x)laintifi; is seeking to recover posses
sion from two jpersons defendant No. 1 and defendant  ̂
No. 2, and the relief he asks for against defendant No. 2 
he could not obtain by ijroceedings in execution. 
Therefore he is driven to bring a suit, and as my Lord 
the Chief Justice has pointed out, it would really be a 
legal absurdity to compel him for one matter which 
ought to be disi^osed of as one case, to take separate 
proceedings ; first, proceedings in execution against 
defendant No. 1 ; and tli'en a suit against defendant 
No. 2. However involved our law of x>rocedure may 
be, I  feel quite.certain tliat it was never intended to 
produce results of that kind.

D e c r e e  r e v e r s e d .

B. K.
w  (1911) 35 Bom. 452.
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A P P E L L A T E  C I V I L .

B efore M r. Justice Shah and M r. Justice Hayioard.

HAIifMANT TLMAJI DESAI ( o r i g i n a l  D e f e n d a n t  N o .  1 ) , A p p e l l a n t  v .  

EAGilAVENDRA GURU RAO DESAI a n d  o t h e r s  ( o r i q i n a l  P l a i n t i f f  

AND D e f e n d a n t s  N o s .  2 a n d  3), R e s p o n d e n t s ® .  •

'Civil Procedure Code {A ct V  o f  1 9 0 S ) , ^  Order X X X / V , Rule Id— Instalment . ■ 
- decree— Failure to p a y  one instalment— DarJchast to recover amount o f the 

instalment hy sale o f  a portion o f  the property mortgaged— Prem ature 
darlchast.

A  decree passed oa a mortgage was made payable in . instalments an^! 
provided that i f  any two iiiataliaeuts remained unpaid till six months after tlic» ■*
■date o f  the second instalment, the whole amount o f  the decree then remaining

® First Appeai No, 6 of 1919.

1920. 

February  12.



1920- due liCcome f^yablc at once. The lirst instalrnoiit Avas paid up, but the sccond:
---------— ...— iastalnient which fcU dite on the 1st Aug'fist 1917 was not paid. Tlie deeree-
H anwant liolder applied in Jidy 1918 to recover the auiouut ol; the second iiistalnicut by

sale o f  a parfc-oi: the niortgag'od property :—

R a o h a v -  .S 'eH that the application wasj premature, in view o f  the precise terms o f
KNDRA dccrec itself and o f  the principles underlyiui>- Order X X X IV , Ride 14, o f  the-

(iURUKA O . . . . ^
Civil Procedure Code, which showed that where a mortgagee had obtained a
decree for payment o f  money in satiafactiou o f  a cl;.iim arising under the m ort- 
gag’e, 1)0 woidd not bo entitled to bring the mortgaged property to sale other
wise than by institutuig a suit for sale in cnforceincnt o f tlfb mortgage.

F i i iS T a p i5 e a l f r o m  t l ie  d  e c i s i o n  o f  H .  V .  C lu i in i i i lg u n c l^  

IT irs t  C la s s  S n b o j 'd i i ia t e  J u d g e  a t  D l ia r w a r .

E x e c u t i o n  i ) r o c e e d i D g s .

T h e  j ) l a i n t i f f  o b t a i n e d  a  d e c r e e  o n  l i i s  m o r t g a g e  o n  

t l i e  8t l i  O c t o b e r  1 9 1 5  a g a i n s t  t l i e  d e f e n d a n t s  w M c I t  
p r o v i d e d  a s  f o l l o w s  :—

“ Defendants do pay to plaintifU Ra. 14,000 by  eleven instalments. The first 
ton instahuents are to be animal instalments o f  Ils. 1,300 each, and the last 
instahueiit is to be o f  Ks. 1,000. Defendants do pay to plahitifl’s the ...said' 
instalments oa the 1st August every year. The first instalment should bo paid- 
on 1st August 1916.

In case o f  default by  dofen<lants to pay any tw o instalments out o f  the said 
instalments, the said instalments should be paid within six montlis o f  the datO' 
o f  default o f the second instalment, and iu case o f  default to pay the said 
instalments within six months accordingly, plaint ill: do recover the whole o f  tho 
amount, viz., amount o f the said two histalmenta and the subsequent instal
ments remainijig unpaid ou that day, togetlicr with the cost, by the sale o f  tho 
property mentioned in tiie. siu)ple morigagQ deed.

T h e  f i r s t  i n s t a lm e n t  w a s  i ) a id  i n  t i m e .  T h e r e  w a s  

d e f a u l t  in  t h e  p a y m e n t  o f  t h e  s e c o n d  i n s t a l m e n t  w h i c h  

t e l l  d u e  o n  t h e  1 s t  A u g u s t  1 9 1 7 . T h e  p l a i n t i f f  a p p l i e d  
i n  J u l y  1 9 1 8  t o  r e c o v e r  t h e  a m o u n t  o f  t h e  s e c o n d  i n s t a l 

m e n t  b y  s a le  o f  a  p o r t i o n  o f  t h e  m o r t g a g e d  i:> ro p e r ty . 
I l l  th e  m e a n w h i l e ,  t h e  t h i r d  i n s t a l m e n t  w a s  p a i d  in .

T h e  S u b o r d in a t e  J u d g e  g r a n t e d  t h e  a p p l i c a t i o n  a n d  
o r d e r e d  e x e c u t i o n  t o  j> r o c e e d .

T h e  d e f e n d a n t  N o .  1 a p p e a l e d  t o  t h e  H i g h  C o u r t .
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N .  V .  G o k h a l e ,  f o r  t h e  a p p e l la n t .  ^

B .  A .  J a h a g i r c l a r ,  f o r  r e s p o n d e n t  N o .  1.

Sh ah , J. =— T l i i s  a p p e a l  arisei^  o u t  o f  a n  a p p l i c a t i o n  
m a d e  b y  t h e  d e c r e e - l i o l d e r  t o  e x e c u t e  t h e  d e c r e e  p a s s e d  
o n  a n  a w a r d .  O r i g i n a l l y  i n  1 9 0 1  Ti s i m p l e  m o r t g a g e  
b o n d  w a s  i3a s s e d  b y  d e f e n d a n t  N o .  1 i n  f a v o i i r  o f  t h e  

p l a i n t i f f  a n d  l i i s  b r o t h e r  f o r  l i s .  (3,500. T h e  d isxD u tes 
b e t w e e n  t h e  p g ir t ie s  a s  t o  t h i s  b o n d  w e r e  r e f e r r e d  t o  a n  

a r b i t r a t o r  a n d  a n  a w a r d  w a s  m a d e .  S u b s e q u e n t l y  o n  
t h e  a p p l i c a t i o n  o f  t h e  p la in t iH  w h i c h  w a s  r e g i s t e r e d  a s  a  

s u i t  a  d e c r e e  w a s  p a s s e d  i n  t e r m s  o f  t h e  a w a r d .  U n d e r  
t h a t  d e c r e e  t h e  d e f e n d a n t s  w e r e  t o  p a y  R s .  1 4 ,0 0 0  i n  
e l e v e n  in s t a lm e n t s .  T h e  f i r s t  t e n  i n s t a l m e n t s  w e r e  t o  b e  

a n n u a l  i n s t a l m e n t s  o f  R s .  1 ,S 0 0  e a c h ,  a n d  t h e  la s t  i n s t a l 
m e n t  w a s  t o  b e  o f  R s .  1 ,0 0 0 . T h e  f i r s t  i n s t a l m e n t  w a s  
t o  b e  ]3a i d  o n  t h e  1 s t  o f  A u g u s t  1 9 1 6 , a n d  t h e  o t h e r  
i n s t a l m e n t s  w e r e  t o  b e  p a i d  o n  t h e  1 s t  o f  A u g u s t  e v e r y  
f o l l o w i n g  y e a r .  T h e  d e c r e e  f u r t h e r  j ) r o v i d e d  t h a t  “  i n  
c a s e  o f  d e f a u l t  b y  d e f e n d a n t s  t o  p a y  a n y  t w o  i n s t a l 
m e n t s  o u t  o f  t h e  s a id  i n s t a l m e n t s ,  t h e  s a id  i n s t a l m e n t s  
s h o u l d  b e  p a i d  w i t h i n  s i x  m o n t h s  f r o m  t h e  d a t e  o f  

d e f a u l t  o f  t h e  's e c o n d  i n s t a l m e n t  ; a n d  i n  c a s e  o f  d e f a u l t  
t o  p a y  t h e  s a id  in s t a l m e n t s  w i t h i n  s i x  m o n t h s  a c c o r d 
i n g l y  p l a i n t i f f  d o  r e c o v e r  t h e  w h o l e  o f  t h e  a m o u n t ,  v i z . ,  

t h e  a m o u n t  o f  t h e  s a i d  t w o  i n s t a l m e n t s  a n d ,  t h e  
s u b s e q u e n t  in s t a lm e n t s  r e m a i n i n g  u n p a i d  o n 't h a t  d a y ,  
t o g e t h e r  w i t i i  c o s t s ,  b y  s a le  o f  t h e  p r o p e r t y  m e n t i o n e d  

i n  t h e  s i m p l e  m o r t g a g e  b o n d .  ”  T h e  d e f e n d a n t s  p a i d  

t h e  f i r s t  i n s t a l m e n t  o n  t h e  1 s t  o f  A u g u s t  19*16, a n d  t h e  
p r e s e n t  d a r k h a s t  w a s  f i l e d  i n  J u l y  1 9 1 8 ,t o  r e c o v e r  t h e  

s e c o n d  i n s t a l m e n t  p a y a b l e  o n  t h e  1 s t  ^ of A u g u s t  1 9 1 7  
w i t h  i n t e r e s t  b y  s a le  o f  a  p a r t  o f  l l i e  m o r t g a g e d  

p r o p e r t y .  T h e  p a r t  o f  t h e  m o r t g a g e d  p r o p e r t y  w a s  
s p e c i f i e d  i n  t h e  d a r k h a s t ,  a n d  i t  w a s - s t a t e d  i n  t h e  

d a r k h a s t  t h a t  t h e  i n s t a l m e n t  p a y a b l e  o n  t h e  1 s t  " 'o f  
A u g u s t  1 9 1 8  h a d  b e e n  ali^ feady p a i d t o  t h e  d e c r e e - h o l d e r .

I L E 12—6

1920.
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I T a ^:m a \ t

T i m a j i

R A f i l lA V -
EN DU A

G u n u R A O .

1920. 7_^herclefe>'3( la n ta  o b j e c t e d  t o  t h e  s a le  o f  a, o f  t l i e
m o r t g a g e d  p r o i^ e r t y .

T h e  F i r s t  C la s s  S u b o r d i n a t e  J u d g e ,  w h o  d e a l t  w i t h  
't h i s  d a r k h a s t ,  a l l o w e d  e x e c u t i o n  t o  p r o c e e d  o n  t h e  f o o t 

in g - t h a t  t h e  d e f e n d a n t s  w e r e  p e r s o n a l l y  l i a b l e  t o  p a y  
tliG s u m  o f  R s .  1 ,3 0 0  a n d  t h a t  i t  w a s  o p e n  t o  t h e  d e c r e e -  
l i o l d e r  to  r e a l i z e  t h a t  a m o u  n t  b y  t l i e  s a le  o f  t h e  j> r o p e r t y  
m e n t i o n e d  i n  t h e  d a r k h a s t  n o t  a s  p a r t  o f  t^lie m o r t g a g e d  
l i r o i ) e r t y ,  b u t  a s  p r o p e r t y  b e l o n g i n g  t o  t h e  j n d g m e n t -  

c le b t o r s .

F r o m  t l i i s  o r d e r  t h e  i ) r e s e n t  a p i^ e a l i s  p r e f e r r e d  t o  
t h i s  C o u r t ,  a n d  i t  i s  u r g e d  o n  b e h a l f  o f  t h e  a p p e l l a n t  

t h a t  t l i e  d a r k h a s t  i s  jp r e m a t u r e .

I  d e s i r e  t o  m a k e  i t  c l e a r  a t  t h e  o u t s e t  t h a t  i n  t h i s  
d a r k h a s t  w e  a r e  c o n c e r n e d  o n l y  w i t h  t h e  i^ r a y e r  o f  t h e  

d e c r e e - h o l d e r  t o '  r e a l i z e  t h e  a m o u n t  o f  t h e  i n s t a l m e n t  
h y  t h e  s a le  o f  a  i^ art o f  t h e  m o r t g a g e d  p r o p e r t y .  W e  

a r e  n o t  c o n c e r n e d  w i t h  t h e  q u e s t  io  a  a s  t o  w h e t h e r ,  
ix p a r t  f r o m  a n y  r i g h t  t o  b r i n g  t o  s a le  a  p a r t  o f  t l i o  
m o r t g a g e d  p r o p e r t y ,  t h e  d e c r e e - h o l d e r  c a n  r e c o v e r  t h e  

a m o u n t  p e r s o n a l l y  f r o m  t h e  d e f e n d a n t s  o r  b y  t h e  s a le  

o f  a n y  x > r o p e r ty  o f  t h e  j u d g m e n t - d e b t o r s  o t h e r  t h a n  t h e  
[ m o r t g a g e d  p r o p e r t y .  T h e  q u e s t i o n  d o e s  n o t  a r i s e  in  

t i n s  d a r k h a s t ,  a n d  I  e x p r e s s  n o  o p i n i o n  a s  t o  t h e  
r e m e d y  w h i c h  t h e  d e c r e e - h o l d e r  m a y  h a v e  a s  r e g a r d s  

t l i e  s u m  i n  q u e s t i o n  a g a i n s t  t h e  d e f e n d a n t s  p e r s o n a l l y  
o r  t h e  o t h e r  p r o j i e r t y  o f  t h e  d e f e n d a n t s .

I t  s e e m s  1*̂0 m e  c l e a r  t h a t  o n  t h e  f a c t s  s t a t e d  a b o v e  

a n d  o n  t h e  t e r m s  o f  t h e  d e c r e e  t h e  p r e s e n t  d a r k h a s t  t o  
b r i n g  t o  s a le  a  ̂ p a r t  o f  t h e  m o r t g a g e d  p r o ^ ^ e r ty  i s  
p r e m a t u r e .  T he'" i n s t a l m e n t  o f  R s .  1 ,3 0 0  f o r m s  p a r t  o f  

m o r t g a g e  a m o u n t ; a n d  t h e  t e r m s  o f  R u l e  14  o f  
'  O rd re r  X X X I Y  fe h o w  t h a t  w h e r e  a  m o r t g a g e e  h a s  o b t a i n 

e d  a  d e c r e e  f o r  t h e  g )a y m e n t  o f  m o n e y  i n  s a t i s f a c t i o n  o f  
-a c l a im  a r i s in g  u n d e r  t h e  m o r t g a g e ,  h e  s h a l l  n o t  b e



entitled to bring tlie mj^rtgaged property tt> safe other- 
■wise than by instituting a suit for sale in enforcement 
•of the mortgage. The suit in which the plaintiff has 
•obtained the decree now sougjit to be executed may be 
treated as a suit for sale in enforcement of the mortgage 
within the meaning of this rule. But it is clear that 
the decree-holder is not entitled to bring the mortgaged 
property tg sale otherwise than by instituting such a 
suit. Treating the suit out of which these proceedings 
have arisen as a suit for sale in enforcement of the 
mortgage, it seems to me that the decree-holder is 
clearly bound by the terms of the decree. Under the 
terms of the decree the plaintiff can recover the whole* 
.amount which may have remained unpaid after defauit 
in  the payment of any two instalments by the sale of 
the property mentioned in the mortgage bond. , At the 
date of this darkhast this contingency had not arisen, 
because admittedly there was a default in the payment 
of one instalment only at the time. The whole amount 
had not become due, and the right to bring the property 
to sale under the decree had not accrued to the decree- 
holder. Under these circumstances it seems to me that 
the present darkhast is premature, treating it strictly 
.as a darkhast for enforcing the decree by the sale of a 
part of the mortgaged i3roperty. In €ny opiiiion the 
lower Court was wrong in allowing the pfoi^erty to be 
.sold otherwise than under the terms of the decree.

I would, therefore, allow this aj)peal a^d dismiss the 
darkhast without prejudice to the right of th6 decree- 
holder to claim this amount in any subsequent darkhast 
which he may be advised to file.

Having regard to all the circumstances we direct.that 
>each party should bear his own costs throughout.,

H a y w a r d , J. :—I agree. It is an anomalous decree 
and it is quite possible that the second instalment of
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1920. Rs. IjSOi) wilx be recoverable at once personally against 
the jndg'ment-clebtor notwltlistancling tlie provisions 
of Rules4 and 6 of Order X X X IY  of the First Schedule 
to tlie Civil Procedure Codp. But it seems to me quite 
clear that the amount is not recovefable now by the 
sale of any part of the mortgaged iDroperty both in view 
of the precise terms of the decree and of the principles 
•andeiiying Rule 14 of Order X X X IY  of ^the First 
Schedule of the Civil Procedure Code.

Appeal allowed.
R. R.

APPELLATE CIYIL.

1920.

'ehruary 27.

B e f o r e  M r . J u stice  H e a to n  ; on d iffe r en ce  hetioeen M r .  J u stice  S h a h  a nd  

M r . J u s tic e  C ru m p .

E A U G O V I N D  r U L C H A N D  D O S H I  ( o r w i n a l  P l a i n t i f f ) ,  A p p e l l a n t  v .. 

B A I  H I E B A I  ( o r i g i n a l  D e f e n d a n t ) ,  E e s p o n d b n t

Bom bay Court o f  W ards Acts (Bonihay A ct I  o f  1905), sections 31̂  
S2, 5(c) t — Gujarat Taluhdars' A ct (B om bay A ct V I  o f  188S),

® First Appeal No. 241 of 1918.

t  The sections run as foUows :—
31. No suit relating to the person or property of any Government ward 

shall 1)0 broijx;ht in any fivil Court until the expiration of two months after 
notice in writing, stating the name and place of abode of the intending 
pfaintiti, the cause of action and the relief claimed, has been delivered to, or- 
left at the oflice of, the Court cf Wards ; and the plaint shall contain a state
ment that such notice has been so delivered or le ft :

Provided that notice under this section shall not bo required in the case of 
any suit, the period of limitation for which will expire within three months, 
from the date of a notification issued under section 13, sub-section (1).

r
32. Subject to the provisions of the second paragraph of section 440 of

the Co'Ae of Civil Procedure, in every suit brought by or against a Govern
ment 'waj;c[, the manager of the Government ward’s property, or, where 
there ts Ro manager, the Court Wards, having the superintendence of the 
GoveTnment ward’s property, shall be named as^the next friend or guardian, 
for the suit, as the case may be, *


