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rests on the wife, and it j>rotects tlie linsband# agakist 
any j)i’Oceeclings for niainfenance wliicli the wife may 
institute under section 488 of the Criminal Procedure 
Code. Such a decree, therefore, does serve a reallx̂  
useful purpose. In this (?ase I leel* not the slightesb 
iiesitation in saying' that the direction that tlie decree 
shall not be executed by imprisonment ought to be 
added, for though it is perfectly true that the wife 
certainly ougTit not to be able to secure separate? 
maintenance, it is ’equally true that it wouhf be ludi
crous to send her to jail for refusing to live with her 
husband wdiom she at one time apx)arently had at
tempted to murder. I, therefore, agree t\dth the order 
proposed.

D e c r e e  a m e n d e d .

J . G . E .
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Before Sir Norman Macleod, Kt., Chief Justice, and Jlfr. Justice Heaton.

G O B A  N ATH U  BATIOLA ( o r i g i n a l  P l a i n t i f f ), A r i 'E L L A N i '  v. SA K H A - 1920. 
KAM T E P J  P A T IL  a n d  a n o t h e r  (o r i g i n a l  D e f e n d a n t s ) , R E s ro N D E N T S * . February  10,

C ivil Procedure Code (A c t V  o f  1908), section 47— Decree-lwlder— Aiicti07i- 
purcTiaser— Resistance to talcing o f  possessio7i ofprojyerty hy jud(^me7il-7lehtnr 

and hy a third party— Suit against both to recover possession maintainable.

The plaintiff obtained a decree against defendant No. 1, in execution o f 
w hich  the property in dispute was soh.1, and purchased by the phxintilf with 
leave o f  the Court. In seeking to take possession o f  tlie property, the 
plaintiiS was obptructed by the judgmeiit-debtor (defendant No. 1) as also by  a 
stranger (defendant No. 2). Tlie plaintiff filed a suit |o recover poasossion 

o f  the property from  both defendants ; but it was obj6ct(?d that the Kuit was 
barred by  section 47 o f  the Civil Procedure Code :—  ,

%
H eld, overruling the objection, that the defendant No. 2* not being a pa?ty 

io  the original suit, the plaintiff’s proper remedy 4 o  get possession o f  tile *

* Second Appeal No. 95 of 1919.
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«■' r, ' . . .
1‘J20. property purchased at tlie court-aalo ^vas by  filing a suit against both defead-

•-------------------  aiitK altliough one o f  them was a judgnient-debtor o f  thu plaintiff.

Sadashiv Ibi Maliadu v. Naraijan VitliaV^^ distinguished and doubted.

IJhagicaii v. Banioari approved.
-Sakkaram

Tju'] Second a p p e a l  f r o m  t h e  d e c i s i o n  /o i“ G-. D . M a d g a o k a r ,

D l s t i ' i c t  J u d g e  o f  K l ia n d e s l i ,  r e v e r s i n g  t h e  d e c r e e  

X^nssed b y  a n d  r e m a n d i n g  t h e  s u i t  t o  D ,  M . M e h t a ,  J o i n t  

r! S i ih o r d i n a t e  J u d g e  a t  J a l g a o n .

S u i t  t (j r e c o v e r  p o s s e s s i o n  o f  p r o p e r t y .

T h e  jo la in t i f i :  o b t a i n e d  a  d e c r e e  a g a i n s t  d e f e n d a n t  

N o .  1 . I n  e x e c u t i o n  o f  t h e  d e c r e e ,  t h e  iD r o p e r ty  in  
d i s i m t e  w a s  s o l d ,  a n d  j ) u r c h a s e d  b y  t h e  p l a i n t i U  w i t h  
l e a v e  o f  t h e  C o u r t .

W h e n  t h e  p la in t iE ’ a t t e m p t e d  t o  r e c o v e r  j> o s s e 3s io n  

o f  t h e  jp r o p e r t y ,  h e  w a s  r e s i s t e d  n o t  o n l y  b y  d e f e n d a n t  
N o .  1, b u t  a l s o  ] ) y  h i s  b r o t h e r  d e f e n d a n t  N o .  2 , w h o  w a s  

n o t  a  p a r t y  t o  t h e  s u i t  a n d  w l i o  c l a i m e d  t h e  p r o x ^ e r ty  as 
h i s  OAvn.

T h e  i> re B cn t s u i t  w a s  t l i e r e f o r e  f i l e d  a g a i n s t  b o t h  
d e f e n d a n t s  t o  r e c o v e r  i ) o s s e s s i o n  o f  t h e  p r o p e r t y .

. T h e  t r i a l  C o u r t  h e ld ,  o n  t h e  s t r e n g t h  o f  S a d a s h i v  h i n  
M a h a i l u  v .  N a r a y a n  V i t h a P - \  t h a t  t h e  s u i t  w a s  
b a r r e d  b y  t h e  p r o v i s i o n s  o f  s e c t i o n  47  o f  t h e  C i v i l  

P r o c e d u r e  C o d e ,  1 9 0 8 .

O n  a p p e a l ,  t h e  d e c r e e  w a s  c o n f i r m e d  s o  f a r  a s  d e f e n d 

a n t  N o .  1 w a s  c o n c e r n e d .  T h e  l e a r n e d  J u d g e  i n  a p p e a l  

w a s  f u r t h e r  o f  o p i n i o n  t h a t  s e c t i o n  47  d i d  n o t  b a r  t h e  
s u i t  a g a i n s t  d e f e n d a n t  N o . -2 w h o  w a s  n o t  a  p a r t y  t o  

t h e  f i r s t  s u i t .   ̂ H e ,  t h e r e f o r e ,  r e v e r s e d  t h e  d e c r e e  d i s 

m i s s i n g  t h e  s t i i t  a g a i n s t  d e f e n d a n t  N o .  2  a n d  o r d e r e d

• t h e  s u i t  t o  b e  r e t r i e d  a s  a g a i n s t  h i m  a l o n e .

" T h e  i^ la in t if l;  a p p e a le d  t o  t h e  H i g h  C o u r t  a g a i n s t  t h e  
d e c r e e  d i s m i s s i i f g  h i s  s u i t  a g a i n s t  d e f e n d a n t  N o .  1 .

( m i )  35 Bom. 452. ' (2) (1908) 31 AU. 82.
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P .  B ,  S h m g n e ,  f o r  t l ie  a p p e l l a n t .  ,  #■

N o  a p i> e a r a n c e  f o r  t h e  r e s p * o n d e n t s .

Macleod, C . J . :— T l i e  p l a i n t i f f  i n  e x e c u t i o n  o f  l i i s  
d e c r e e  p i i r c l i a s e d  t l i e  s l i i t  p r o p e r t ;^  w i t l i  l e a v e  o f  t h e  
C o u r t .  N o t  b e i n g  a b le  tcT g e t  p o s s e s s i o n  a f t e r  h i s  

p u r c h a s e ,  h e  b r o u g l i t  t h i s  s u i t  a g a i n s t  t h e  1 s t  d e f e n d 
a n t ,  h i s  j u d g m e n t - d e b t o r ,  a n d  t h e  2n d  d e f e n d a n t ,  w h o  
c l a i m e d  t o  h a v e  a n  i n t e r e s t  i n  t h e  p r o p e r t y ,  b u t  w h o  
d i d  n o t  f i l l  t h e  p o s i t i o n  o f  a  j u d g m e n t - d e b t o r  w i t h  

r e g a r d  t o  t h e  p l a i n t i f f .  T h e  t r i a l  C o u r t  d i s m i s s e d  t h e  

s u i t  a s  a g a in s t  b o t h  d e f e n d a n t s  o n  t h e  g r o u n d  t h a t  t h e  
p l a i n t i f f  w a s  t h e  r e p r e s e n t a t i v e  o f  t h e  d e c r e e - h o l d e r ,  
a n d  t h e  s u i t  w a s  b a r r e d  u n d e r  s e c t i o n  4 7  o f  t h e  C i v i l  
P r o c e d u r e  C o d e .

I n  a p i ) e a l  t i i e  d e c r e e  o f  t h e  t r i a l  C o u r t  d i s m i s s i n g  
t h e  s u i t  a s  a g a i n s t  t h e  1 s t  d e f e n d a n t  w a s  u p h e l d ,  b u t  
t h e  d e c r e e  d i s m i s s i n g  t h e  s u i t  a s  a g a i n s t  t h e  2n d  d e f e n d 

a n t  w a s  s e t  a s id e  a n d  t h e  s u i t  w a s  r e m a n d e d  f o r  t r i a l .

T h e  p l a i n t i f f  h a s  a p p e a le d  a g a i n s t  t h a t  p a r t  o f  t h e  
d e c r e e  w h i c h  d i s m i s s e d  h i s  s u i t  a g a i n s t  t h e  1 s t  d e f e n d 
a n t .  T h e  1 s t  d e f e n d a n t  h a s  n o t  a p p e a r e d ,  a n d  w e  h a v e  

n o t  h a d  t h e  a d v a n t a g e  o f  h e a r i n g  w h a t  h e  m i g h t  say- 
o n  t h e  q u e s t i o n  b e f o r e  u s .  N o  d o u b t  i n  t h e  c a s e  o f  
S a d a s h i v  v .  N a r a y a n ^ ^ \  i t  w a s  h e l d  b y  a  B e n c h  o f  t h i s  
C o u r t  t h a t  a  d e c r e e - h o l d e r  b y  b e c o m i n g  a  p u rch ^ ^ se r  a t  
a  C o u r t - s a l e  d i d  n o t  c e a s e  t o  b e  a  p a r t y  t o  t h e  s u i t  w i t h 
i n  t h e  m e a n i n g  o f  s e c t i o n  4 7  o f  t h e  C i v i l  P r o c e d u r e  
C o d e ,  a n d  t h a t  t h e r e f o r e ,  p r o c e e d i n g s  f o r  d e li^ v e r y  o f  
l^ o s s e s s io n  o f  t h e  j ) r o p e r t y  p u r c h a s e d  b y  t h e  d e c r e e -  
h o l d e r  w e r e  p r o c e e d i n g s  i n  e x e c u t i o n  o f  t h e  d e c r e e , ,  
a n d  f e l l  w i t h i n  t h e  s c o p e  o f  s e c t i o n  4 7  o f  tl^e C i v i l  P r o c e 
d u r e  C o d e .  N o w  i n  t h i s  c a s e  i f  d e f e n d a n t  N o .  2 h a d  n o t  
b e e n  a  p a r t y  t o  t h e  s u i t ,  t h e  f a c t s  o f  t h e  c|ise w o u l d  h a v e  * 
b r o u g h t  t h e  s u i t  w i t h i n  t h a t  d e c i s i o n .  H e r e  w e  h a v e *  
a n o t h e r  p a r t y  c l a i m i n g  t i t l e  t o  t h e  p r o p e r t y  p u r c h a s e d  " 

(1) (1911) 35* Bom. 452.
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1920. who was not a party to tlie original suit, and that
I  think clLstingaivShes this case from t S c u la s h iv  b i n  

S i i D  M c O k i c I u  V. N a r a y a n  V U l i a l ^ K  I f  the J a c lg m e n t  o f

the lower appelkite C9ort were to stand, it would follow
S A K IIA R A M   ̂ ^ ^ .

Tei'1 t h a t  t h e  p l a i n t i i i  w o u l d  h a v e  t o  p r o c e e d  in  e x e c n t i o n
P a t i l . p r o c e e d i n g s  a g a in s t  t l j e  1 s t  d e fe n d ^ a n t , a n d  f i l e  a  s u it

a g a i n s t  th e  2 n d  d e f e n d a n t .  T h e  e x e c u t i o n  p r o c e e d i n g s  

4i g a i n s t  t l ie  1 s t  d e f e n d a n t  m i g h t  r e s u l t  i n  h i s  l ia v i r i g  t o  

f i l e  a n o t h e r  s u i t  a g a i n s t t h e  1 s t  d e f e n d a n t ,  i f  t h e  m a t t e r s  
i n  d i s p u t e  h o t w e e u  l i i n i  a n d  t h e  1 s t  d e f e n d a n t  c o u l d  

n o t  b e  d e c i c l e d  e x c e p t  b y  m e a n s  o f  a  s u i t .  T h a t  w o u l d  

b e  a  v e r y  u n f o r t u n a t e  r e s u l t .  F o r  m y s e l f  I  fe e l i n c l i n e d  
t o  d o u b t  t h e  d e c i s i o n  in  Sadasliiv bin Mahadu v .  Nara- 
y c m  V il1 ia l^ '^ \  I  w o u l d  p r e f e r  t o  f o l l o w  t h e  d e c i s i o n  o f  
t h e  F u l l  B e n c h  o f  t l i e  A l l a h a b a d  H i g h  C o u r t  i n  Bhag- 
ivati V. Banwari LaP\ H o w e v e r  t h a t  m a y  b e ,  i n  t h i s  
c a s e  I  t il i n k  I  c a n  c o m e  t o  t h e  c o n c l u s i o n  t h a t  a l t h o u g h  

t j i e  p la in fc ii l: r e m a i n s  a  p a r t y  t o  t h e  s u i t  a s  a g a i n s t  

t h e  1 s t  d e f e n d a n t ,  y e t  t h e  2n d  d e f e n d a n t ,  n o t  b e i n g  a  

X^arty t o  t h e  s u i t ,  t h e  p l a i n t i f f ’ s p r o p e r  r e m e d y  i n  o r d e r  

t o  g e t  i ) 0s s e s s i0n  o f  t h e  p r o i^ e r t y  p u r c h a s e d  a t  t h e  
C o u r t - s a l e  w o u l d  b e  b y  f i l i n g  a  s u i t  a g a i n s t  b o t h  t h e  

1 s t  a n d  2 n d  d e f e n d a n t s .  B y  p u r c h a s i n g  t h e  p r o p e r t y  
t h e  p la in t itE  n o  d o u b t  d o e s  n o t  c e a s e  t o  b e  a  p a r t y  t o  t h e  

!' s iiiu . B u t  h e  f d l s  q u i t e  a  d i l i e r e n t  c a p a c i t y  a s  a a c t i o n -  
p u r c h a s e r .  I t  a p p e a r s  t o  m e ,  t l ia t  i t  w o u l d  b e  m o r e  
c o r r e c t  t o  s a y  t h a t  a s  a u c t i o n - i ) u r c h a s e r  h e  a c q u i r e s  a 

d i l i e r e n t  s e t  o f  r i g h t s  w h i c h  e n t i t l e  h i m  t o  c o m e  t o  t h e  

C o u r t  f o r V i ’o t e c t i o n  b y  f i l i n g  a  s u i t ,  i n s t e a d  o f  p r o c e e d 

i n g  i n  e x e c u t i o n .  I  w o u k l ,  t h e r e f o r e ,  r e v e r s e  t h e  
^ d e c re e  o f  th e ^ < 'lo w e r  a p p e l l a t e  C o u r t  d i s m i s s i n g  t h e  
-5 s u i t  a g a i n s t  t h e  1 s t  d e f e n d a n t ,  a n d  d i r e c t  t h a t  t h e  
/ " s u i t  a g a i n s t  b o t h  t h e  d e f e n d a n t s  s h o u l d  b e  r e m a n d e d  

, f o r  e v i d e n c e ,  t r i a l  a n d  a d j u d i c a t i o n  o n  t h e  m e r i t s .  T h e  
-a p p e l la n t  m u s t  I fa v e  h i s  c o s t s  o f  t h e  a p p e a l .

m .
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w  (1911) 35 Boa-I. 452. r f*) (1908) 31 All. 82.
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H e a t o x ,  J. :—I  concur. Whether the decftsion*̂  in 
.Sadashiv hin Mahadii v. '^arayan VltlialŜ ,̂ is correct 
or not (and I  think it may need reconsideration), yet 
the case as i^resented'by the î hiintiJS: here is certainly 
not one which can be Summarily* dismissed on the 
ground that jthe suit will not lie. Whatever the true 
facts may be, the x)laintifi; is seeking to recover posses
sion from two jpersons defendant No. 1 and defendant  ̂
No. 2, and the relief he asks for against defendant No. 2 
he could not obtain by ijroceedings in execution. 
Therefore he is driven to bring a suit, and as my Lord 
the Chief Justice has pointed out, it would really be a 
legal absurdity to compel him for one matter which 
ought to be disi^osed of as one case, to take separate 
proceedings ; first, proceedings in execution against 
defendant No. 1 ; and tli'en a suit against defendant 
No. 2. However involved our law of x>rocedure may 
be, I  feel quite.certain tliat it was never intended to 
produce results of that kind.

D e c r e e  r e v e r s e d .

B. K.
w  (1911) 35 Bom. 452.
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A P P E L L A T E  C I V I L .

B efore M r. Justice Shah and M r. Justice Hayioard.

HAIifMANT TLMAJI DESAI ( o r i g i n a l  D e f e n d a n t  N o .  1 ) , A p p e l l a n t  v .  

EAGilAVENDRA GURU RAO DESAI a n d  o t h e r s  ( o r i q i n a l  P l a i n t i f f  

AND D e f e n d a n t s  N o s .  2 a n d  3), R e s p o n d e n t s ® .  •

'Civil Procedure Code {A ct V  o f  1 9 0 S ) , ^  Order X X X / V , Rule Id— Instalment . ■ 
- decree— Failure to p a y  one instalment— DarJchast to recover amount o f the 

instalment hy sale o f  a portion o f  the property mortgaged— Prem ature 
darlchast.

A  decree passed oa a mortgage was made payable in . instalments an^! 
provided that i f  any two iiiataliaeuts remained unpaid till six months after tlic» ■*
■date o f  the second instalment, the whole amount o f  the decree then remaining

® First Appeai No, 6 of 1919.

1920. 

February  12.


