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rests on the wife, and it j>rotects tlie linsband# agakist
any ji'Oceeclings for niainfenance wiliicli the wife may
institute under section 488 of the Criminal Procedure
Code. Such a decree, therefore, does serve a reallx®
useful purpose. In this (Pase | leel* not the slightesb
iiesitation in saying' that the direction that tlie decree
shall not be executed by imprisonment ought to be
added, for though it is perfectly true that the wife
certainly ougTit not to be able to secure separate?
maintenance, it is 'equally true that it wouhf be ludi-
crous to send her to jail for refusing to live with her
husband wdiom she at one time apx)arently had at-
tempted to murder. |, therefore, agree t\dth the order
proposed.

Decree amended.
J.G.E.

APPELLATE CIYIL.

Before Sir Norman Macleod, Kt., ChiefJustice, and JlIfr. Justice Heaton.

GOBA NATHU BATIOLA (original Plaintiff), Ari'ELLANi'* v. SAKHA-

KAM TEPJ PATIL and another (original Defendants), RESTONDENTS*.

Civil Procedure Code (Act V of 1908), section 47— Decree-lwlder— AiictiO7i-
purcTiaser— Resistance to talcing ofmioﬁ ofprojyerty hy jud(*me7il-7lehtnr

and hy a third party— Suit against both to recover possession maintainable.

The plaintiff obtained a decree against defendant No. 1, in execution of
which the property in dispute was soh.1, and purchased by the phxintilf with
leave of the Court. In seeking to take possession of tlie property, the
plaintiiS was obptructed by the judgmeiit-debtor (defendant No. 1) as also by a
stranger (defendant No. 2). Tlie plaintiff filed a suit ]o recover poasossion
of the property from both defendants ; but it was obj6ct(?d that the Kuit was

barred by section 47 of the Civil Procedure Code \—
%

Held, overruling the objection, that the defendant No. 2*not being a pa?ty
io the original suit, the plaintiff's proper remedy 40 get possession of tile *
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1320. property purchased at tlie court-aalo ~vas by filing a suit against both defead-

aiitk altliough one of them was a judgnient-debtor of thu plaintiff.

Sadashiv Ibi Maliadu v. Naraijan Vitliav~ distinguished and doubted.

I1Jhagicaii v. Banioari approved.
-Sakkaram
Tju] Second appeal from the decision /0i“G. D. Madgaokar,
DlIsti'ict Judge of Kliandesli, reversing the decree

X~nssed by and remanding the suit to D, M. Mehta, Joint

rSiihordinate Judge at Jalgaon.
Suit t(j recover possession of property.

The jolaintifi: obtained a decree against defendant
No. 1. In execution of the decree, the iDroperty in

disimte was sold, and j)urchased by the plaintiU with
leave of the Court.

W hen the plaintiE’' attem pted to recover j>osse3sion
of the jproperty, he was resisted not only by defendant
No. 1, but also ])y his brother defendant No. 2, who was

not a party to the suitand wlio claimed the prox~erty as
his OAvn.

The i>reBcnt suit was tlierefore filed against both

defendants to recover i)ossession of the property.

. The trial Court held, on the strength of Sadashiv hin
Mahailu v. Narayan VithaP-\ that the suit was
barred by the provisions of section 47 of the Civil
Procedure Code, 1908.

On appeal, the decree was confirmed so far as defend-
ant No. 1 was concerned. The learned Judge in appeal
was further of opinion that section 47 did not bar the
suit against defendant No.-2 who was not a party to
the first suit.~ He, therefore, reversed the decree dis-
missing the stiit against defendant No. 2 and ordered

ethe suit to be retried as against him alone.

The iMlaintifl; appealed to the High Court against the

decree dismissiifg his suit against defendant No. 1.

(m i) 35 Bom. 452. ' @ (1908) 31 AU. 82.
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P.B,Shmgne, for tlie appellant. , +m
N o api>earance for the resp*ondents.

Macleod, C. J. .(— Tlie plaintiff in execution of liis
decree piircliased tlie sliit propert;™ witli leave of the
Court. Not being able tcT get possession after his
purchase, he brouglit this suit against the lst defend-
ant, his judgment-debtor, and the 2nd defendant, who
claimed to have an interest in the property, but who
did not fill the position of a judgment-debtor with
regard to the plaintiff. The trial Court dismissed the
suit as against both defendants on the ground that the
plaintiff was the representative of the decree-holder,
and the suit was barred under section 47 of the Civil

Procedure Code.

In api)eal tiie decree of the trial Court dismissing
the suit as against the lst defendant was upheld, but
the decree dismissing the suit as against the 2nd defend-

ant was set aside and the suit was remanded for trial.

The plaintiff has appealed against that part of the
decree which dismissed his suit against the lst defend-
ant. The 1st defendant has not appeared, and we have
not had the advantage of hearing what he might say-
on the question before us. No doubt in the case of
Sadashiv v. Narayan™”\ it was held by a Bench of this
Court that a decree-holder by becoming a purch””ser at
a Court-sale did not cease to be a party to the suitwith-
in the meaning of section 47 of the Civil Procedure
Code, and that therefore, proceedings for deli®“very of
I"ossession of the j)roperty purchased by the decree-
holder were proceedings in execution of the decree,,
and fell within the scope of section 47 of ti“eCivil Proce-
dure Code. Now in this case if defendant No. 2 had not
been a party to the suit, the facts of the clisewould have
brought the suit within that decision. Here we have*
another party claiming title to the property purchased”
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who was not a party to tlie original suit, and that
I think clLstingaivShes this case from tSculashiv bin
McOkiclu V. Narayan VUlial*K 1f the Jaclgment of
the lower appelkite C9ort were to stand, it would follow
that the plaintiii WouIdAﬁave U)proceedAih execntion
proceedings against tlje 1st defend”ant, and file a suit
against the 2nd defendant. The execution proceedings
digainst tlie 1st defendant might result in his liavirig to
file another suit againstthe lst defendant, if the matters
in dispute hotweeu liini and the 1lst defendant could
not be decicled except by means of a suit. That would
be avery unfortunate result. For myself | feel inclined
to doubt the decision in Sadasliiv bin Mahadu v. Nara-
ycm Villial®*\ | would prefer to follow the decision of
the Full Bench of tlie Allahabad High Court in Bhag—
ivati V. Banwari LaP\ However that may be, in this
case | tilink I can come to the conclusion that although
tjie plainfciil: remains a party to the suit as against
the 1st defendant, yet the 2nd defendant, not being a
X~arty to the suit, the plaintiff's proper remedy in order
to get i)OssessiOn of the proiterty purchased at the
Court-sale would be by filing a suit against both the
1st and 2nd defendants. By purchasing the property
the plaintitE no doubt does not cease to be a party to the
I"siiiu. But he fdls quite a dilierent capacity as aaction-
purchaser. It appears to me, tliat it would be more
correct to say that as auction-i)urchaser he acquires a
dilierent set of rights which entitle him to come to the
Court forVi'otection by filing a suit, instead of proceed-
ing in execution. I woukl, therefore, reverse the
~Ndecree of the~<'lower appellate Court dismissing the
Bsuit against the 1st defendant, and direct that the
/"suit against both the defendants should be remanded
, for evidence, trial and adjudication on the merits. The

-appellant must Ifave his costs of the appeal

w (1911) 35 Boa-l. 452. r ) (1908) 31 All. 82.
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Heatox, —1 concur. Whether the decftsio™in 1920.
.Sadashiv h|n ‘Mahadii v . "Narayan MtliaS™\ is correct

ornot (and 1 think it may need reconsideration), yet N
the case as i“resented'by the hiintiJS here is certainly Sakh\fbam
not one which can be Summarily* dismissed on the Tepi
ground that jthe suit will not lie. Whatever the true Patit.
facts may be, the X)laintifi; is seeking to recover posses-

sion from two jpersons defendant No. 1 and defendant™

No. 2, and the relief he asks for against defendant No. 2

he could not obtain by ijroceedings in execution.
Therefore he is driven to bring a suit, and as my Lord

the Chief Justice has pointed out, it would really be a

legal absurdity to compel him for one matter which

ought to be disi“osed of as one case, to take separate
proceedings ; first, proceedings in execution against
defendant No. 1; and tli'en a suit against defendant

No. 2. However involved our law of x>rocedure may

be, 1 feel quite.certain tliat it was never intended to

produce results of that kind.

Decree reversed.

B. K
w (1911) 35 Bom. 452.

APPELLATE CIVIL.

Before Mr. Justice Shah and Mr. Justice Hayioard.

HAILIfMANT TLMAJI DESAI (original Defendant No. 1),
EAGIIAVENDRA GURU RAO DESAI and others

AND Defendants Nos. 2 and 3), Respondents®. -

Appellant v.
(original Plaintiff 1920.
February 12.
'Civil Procedure Code {Act V of 190s),~ Order XXX/V, Rule ld—Instalment . m
decree— Failure to pay one instalment— DarJchast to recover amount of the

instalment hy sale of a portion of the property mortgaged— Premature
darlchast.

A decree passed oa a mortgage was made payable in. instalments an™
provided that if any two iiiataliaeuts remained unpaid till six months after tlic»x o
mdate of the second instalment, the whole amount of the decree then remaining

®First Appeai No, 6 of 1919.



