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1920.

B h a q w a n

B h au

V.

K rishn aji

J a n o j i .

I  t l i i E k  s O jfb e c a u s e  t h e  S p e c i l i c  R e l i e f  A c t  i s  a p p i i c a b l e -  

t o  I n d i a ,  a n d  e n a c t e d  f o r  I n d i a ,  w h e r e  t h e  m a j o r i t y  o£ 

t h e  j ) o p a l a t i o n  a r e  H i n d u s ,  a n d  t h r o u g h o u t  t h e  w h o l e  
o f  w h i c h  c o u n t r y  t h e  i d e a  o f  a  Join 'b  H i u d u  f a m i l y  i s  
w e l l  u n d e r s t o o d .  B u t  t r a t h e r  T e g i-e t  t h a t  i t  i s  s o  f o r ' 

t h i s  r e a s o n  : w e  h a v e  t o  d e c r e e  s i^ e c i f i c  p e r f o r m a n c e ,  
a n d  w h a t  w i l l  h e  t h e  I’e s u l t .  T h e  r e s u l t  w i l l  b e  t h a t  tlxe  
p l a i n t i f f  w i l l  o b t a i n  a t r a n s f e r  t o  h i m s e l f  o f  a  t h r e e  p i e s  
sh a jre  i n  a  c e r t a i n  p r o p e r t y .  H e  w i l l  liaA^e'" n o  r i g h t  t o  
j o i n t  e n jo y n T G n t  o f  t h a t  i ) r o x )e r t y ,  a n d  h e  w i l l  b e  u n a b l e  

t o  o b t a i n  s e i )a r a t e  p o s s e s s i o n  o f  i t  w i t l i o u t  b r i n g i n g  a  

s u i t  f o r  j )a r fc it io n .  S o  t h a t  w e  a r e  g i v i n g  t h e  p l a i n t i f f  

a  d e c r e e  w h i c h  a t  b e s t , ' i n  a l l  h u m a n  p r o b a b i l i t y ,  w i l l  
„ o n l y  le g ,d  t o  f u r t h e r  d i s a g r e e m e n t  a n d  f u r t h e r  l i t i g a 

t i o n .  T h a t  i s  n o t  t h e '  k i n d  o f  c a s e  i n  w h i c h  I  i^ e r s o n -  
a l l y  s h o u l d  b e  d i s p o s e d  t o  d e c r e e  s p e c i f i c  i ^ e r f e n h a n c e .  
B u t  t h e  L e g i s l a t u r e  h a v e  t h o u g h t  o t h e r w i s e ,  a n d  a f t e r  

a l l  o a r  o w n  p e r s o n a l  v i e w s  a r e  n o t h i n g ,  t h e  i n t e n t i o n s  
o f  t h e  L e g i s l a t u r e  e v e r y t h i n g .  I  t h i n k ,  t h e r e f o r e ,  t h a t  

t h e  a p p e a l  m u s t  b e  d i s m i s s e d  w i t h  c o s t s .

D e c r e e  c o n f i r m e d .

J . G . R .

1920. 

February 10.

A P P E L L A T E  C I Y I L .

B efore Sir Nol'man Macleod, K t., C h ief Justice, and M r. Justice Heaton.

B A I P A R W A T I, WIFE oi? M ANSUKII JE T H A  (oniG iN A L D e f r n p a n t  No. 1), 
A p p e l l a n t  v . G-HANCIII M ANSUKII JE TH A  ( o r i g i n a l  P l a i n t i f f ) ,  

RlJSrONDENT. ® O

Civil Procedure Code (^Act V  o f  1908), Order X X I ,  Rule 3S— Decree f o r  
restitution o f  co?ijur/al rights— Decree should not he executed hy dete?ition in- 
prison— Hushand prot(^tcd against civil or criminal ]}roceedings fo r  main- 
tem nce i f  wife disobeys Coui'i's order to live with husband.

A  decrce fo r  reatitution o f  conjngal rights waa passed in favour o f  tUo 
tlie husband, by  the lower appellate Court. It directed that tke-

* Second Appeal No. 1085 o f 1918.
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w ife  should go and live with the husband and in the event o| wil£u]^disobe- 
dience o f  the Court’s order, the wif^ should be asked to go to jail as she had 
suffered rigorous imprisonment for three years on a criminal charge and was 
quite accustomed to that life. On appeal to the H igh Court,

• Held, that under Order X X I *  Eule 33, fjiv^l Procedure Code, 1908, tlio 
decree should not be e^^cutcd b y  detention in Civil Prison, although the Court 
had power to order the wife, i f  she did not obey the decree, to go to Jail.

The tendency o f  modern legislation is against sending women to jail in civil 
matters. It is a *ifficient consequence for the refusal to obey a decree^ for 
restitution i f  the wife has to maintain herself, and cannot make any claim 
against her husband for maintenance.

S e c o n d  a p p e a l  a g a i n s t  t l i e  d e c i s i o n  o f  M . M . B h a t t ,  

A s s i s t a n t  J u d g e ,  A .  P . ,  a t  A l i n i e d a b a d  . 'r e v e r s i n g  t l ie  
d e c r e e  p a s s e d  b y  P . M . B l ia t t ,  J o i n t  S u b o r d in a t e  J u d g e  

a t  A h m e d a b a d .

S u i t  f o r  r e s t i t u t i o n  o f  c o n j u g a l  r i g i i t s .

T h e  p l a i n t i f i  G a n c l i i  w a s  m a r r i e d  t o  B a i  P a r w a t i  
( d e f e n d a n t  N o .  1 )  i n  t l i e  y e a r  1 9 0 8 . F o r  a b o u t  t w o  
y e a r s  a f t e r  m a r r ia g e ,  B a i  P a r w a t i  l i v e d  w i t l i  h e r  h u s 
b a n d  a n d  t h e n  s l ie  w a s  c o n v i c t e d  o n  a  c h a r g e  o f  
a d m i n i s t e r i n g  p o i s o n  t o  h e r  I m s b a n d  a n d  f a t h e r - i n -  

l a w  a n d  s e n t e n c e d  t o  t h r e e  y e a r s ’ r i g o r o u s  i m p r i s o n 
m e n t .  S h e  s u f f e r e d  t h e  s e n t e n c e  a n d  o n  h e r  r e t u r n  

f r o m  j a i l  s h e  l i v e d  w i t h  h e r  m a t e r n a l  u n c l e .

I n  1 9 1 7  t h e  p la in t i f l ;  f i l e d  a  s u i t  fo i*  r e s t i t u t i o n  o f  
c o n j u g a l  r i g h t s .

T h e  d e f e n d a n t  N o .  1, B a i  P a r w a t i ,  c o n t e n d e d  i n t e r  
a l i a  t h a t  t h e  p l a i n t i f f  a n d  h i s  b r o t h e r  ^ l l - t r e a t e d  h e r  
a n d  t h a t  s h e  a p p r e h e n d e d  i m m i n e n t  d a n g e r  t o  h e r  l i f e  

b y  t h e  t r e a t m e n t  o f  h e r  h u s b a n d .

T h e  S u b o r d in a t e  J u d g e  d i s m i s s e d  t h e  s u i t  o n  t h e  
g r o u n d  t h a t  t h e  i l l - t r e a t m e n t  a l l e g e d  b y  d e f e n d a n t  I^ o . 1  

w a s  p r o v e d .  * .

O n  a p p e a l ,  t h e  A s s i s t a n t  J u d g e  « r e v G r s e d  t h e  d e c r e e  
a n d  d i r e c t e d  t h a t  d e f e n d a n t  N o .  1 d o  g o  a n d  l i v e  w i t h

1920.

B a i

P a r w a t i

V.
G i ia n o h i

jM a x s t t k it .
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B a i

P a b w a t i

V.
G i i a n c h i

M a n s u k i i .

1920, t l i e « p la i i ( 't i l l '  a s  h i s  w il 'o ,  a n d  a f t e r  c o n s i d e r i n g  t h e  

p r o v i s i o n s  o f  O i-d e r  X X I ,  R u l e  3 3 , C i v i l  P r o c e d u r e  
C o d e ,  190(S, ] i e  f a r t h e r  d i r e c t e d  t h a t  i n  t h e  e v e n t  o f  w i l -  

f a l  d i s o b e d i e n c e  o f  C o u r t 's  o r d e V  d e f e n d a n t  N o .  1r
f t l io u ld  h e  a s k e d  t o  t o  j a i l  as” s h e  h a s  a l r e a d y  s u f l e r e d  
r i g ’OL'ons i n i p r i s o n i n e n t  f o r  t l i r e e  y e a r s  a n d  w a s  q u i t e  

a o c n s t o m e d  t o  t h a t  l i f e .

^ D e f e n d a n t  N o .  1 a p p e a l e d  t o  t h e  H i g h  C o u r t .

I I .  1". D ^ ' a l i a ,  f o r  t h e  a p p e l l a n t .

M .  H .  M .e l i l a  f o r  M .  H .  V a k i l ,  f o r  t h e  r e s p o n d e n t .

M acleod, C . J. :— T i n s  i s  a  s u i t  b r o u g h t  b y  t h e  

p la in t i i l* ,  t h e  l iu s l )a n d ,  f o r  r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s  

o g a i n s t  l i i s  w i f e ,  the. f i r s t  d e f e n d a n t .  T h e  s u i t  w a s  

d is m is H e d  1>y t h e  t r ia l  C o u r t .  I n  a p p e a l  t h e  i^ la in t i l l  g o t  
a  ( le c r e e .  T h e  1 s t  d e f e n t la n t  w a s  o r d e r e d  t o  g o  a n d  l i v e  

w i t h  l i e r  h u s b a n d .  O r d e r  X X I ,  R u l e  33 , g i v e s  t h e  
C o u r t  d i s c r e t i o n  t o  o r d e r  t h a t  s u c h  a  d e c r e e  s h a l l  n o t  

l ) e  e x e c u t e d  b y  d e t e n t i o n  in  p r i s o n .  T h e  l e a r n e d  

a p p e l l a t e  J u d g e  h a s  c o n s i d e r e d  t h a t  r u le ,  b u t  c o n 
s i d e r e d  t l ia t  a s  t h e  w i f e  lu rd  a l r e a d y  s u f f e r e d  r i g o r o u s  

im ir r is o in n G n t  f o r  t h r e e  y e a r s  o n  a  c r i m i n a l  c h a r g e ,  
a n d  w a s  q u i t e  a c c u s t o m e d  t o  t h a t  l i f e ,  i t  w o u l d  n o t  b e  
a n y  Y ^ o le i ic e  V ) h e r  f e e l i n g s  t o  b e  a s k e d  t o  g o  t o  j a i l  f o r  

w i K u l  d i s o b e d i e n c e  o f  t h e  C o u r t ’ s  o r d e r .

N oav i t  m a y  b e  a d m i t t e d  t h a t  t h e  C o u r t  h a s  j ) o w e r  t o  

g i v e  a  h u s b a n d  a  d e c r e e  f o r  r e s t i t u t i o n  o f  c o n j u g a l  

r i g ] i t s ,  a n d  n o  d o u b t  t h e  C o u r t  h a s  p o w e r  t o  o r d e r  t h e  

w i f e ,  i f  s h e  d o e s  n o t  o b e y  t h e  d e c r e e ,  t o  g o  t o  j a i l .  
B u t  t h e  C o d e  e c p e c h i l l y  p r o v i d e s  t h a t  t h e  C o u r t  m a y  

o r d e r  t h a t  t h e  d e c r e e  s h a l l  n o t  b e  e x e c u t e d  b y  d e t e n -  

tlc>n  i n  p r i s o n ,  ( r e n e r a l l y  t h e  t e n d e n c y  o f  m o d e r n  
l e g l 'd la t io n  i s  a g a in s t  s e n d i n g  w o m e n  t o  j a i l  i n  c i v i l  
m a t t e r s .  S e c t i o n  56  o f  t h e  C o d e  p r o v i d e s  t h a t  t h e y  
s h a l l  n o t  b e  a r r e s t e d  o r  d e t a i n e d  i n  a  c i v i l  x ^ r iso n  i n
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execution of a decree f^r j)aymeiit of money, and 
excei3t in very serious questions of contempt of Court, 
I doubt whether a Court would ever order a woman to 
be sent to jail merely j"or refu«iD  ̂ to obey a decree of 
an ordinary nature. It may be said that decrees for 
restitution of conjugal rights are of a particular nature, 
tliat the law recognises that the husband is entitled 
to have his ŵ ife living with him, and that the only 
way to enforce obedience to such an order would be by 
ordering the detention of the wife in prison if she refus
ed to comply with the decree. But the days are past 
when a wife was considered as a mere slave or chattel 
of the husband. In my opinion a decree for the resti
tution of conjugal rights is a relic from the barbarous 
and middle ages. It is recognised, and has been re- 
‘Cognised for many years in England, that a decree for 
restitution of conjugal rights is merely a preliminary 
fitep to enable a wife to get a divorce when she would 
not otherwise be able to do so, since the refusal of the 
husband to obey a decree for restitution o£ conjugal 
rights is considered as desertion, and desertion equi
valent to cruelt3̂, and therefore, such desertion, 
■coupled with adultery, will be sulficient to enable a 
wife to get a decree for divorce. That is the only use 
to which proceedings for restitution of coiijugjiil rights 
iire now put in England. In this country they may be 
used by the husband as a means for preventing the 
wife fi-om claiming maintenance, since, if,the Court 
passes an order against a wife to go and live with her 
husband, and she refuses to do so, then she is debarred 
herself from making any claim to mai^enance. For a 
wife is only entitled to separate maintenance if she has 
:some good reason for living apart froiij her husband. 
In my ojDinion it is a sufficient consequence for the- 
refusal to obey a decree,for restitution if she has to 
maintain herself, and cajinot make any claim against

1920 .

B ai
P a u w a t i

V.

G i i a n c u i

M a n s u k h .
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1920.

B a i

P a r v v a '! I 
V.

G lIA N C H i
M a n s u k i i .

l i e r  I j i is l 'u n c l  f o r  m a in L e ii iu ic e .  I n  a n y  c v c i i b  i n  

c a s e  t l i c  r e a s o n s  g i v e n  b y  t l ie  l e a r n e d  J u d g e  f o r  r e fu B in g  

t o  e x e r c i s e  l i i s  ( i i f i c r e t i o n  in . f a v o u r  o f  t l ie  d e f e n d a n t  

c a n n o t  b e  s n p i3o r t e d .  I  s l i o u ld , ,  t h e r e f o r e ,  a m e n d  tlie- 

d e c r e e  o f  t h e  lo',^''e^ a p i^ e lfa t e  C o u r t ,  b y  d i r e c t i n g  

u n d e r  O r d e r  X X I ,  R n l o  o o ,  t h a t  t h e  d e c r e e  s h a l l  n o t  b e  

e x e c u t e d  ]>y d e t e n t i o n  i n  x )r is o n . T h e  a p p e l l a n t  w i l l  

h a v e  t h e  c o s t s  o f  t h e  a p p e a l .

H e \̂ton, J . :— A  d e c r e e  i n  t h i s  c a s e  f o r  r e s t i t u t i o n  o f  
c o n j u g a l  r i g l i t s  i s  n o  d o u b t  j u s t i i i e ’d  b y  t l ie  c i r c u m 
s t a n c e s  w h i c h .  I ia v e  c o m e  t o  l i g l i c  in  t h e  c o u r s e  o f  th e  

c a s e .  B u t  • w h e n  t h e  a p p e l l a t e  J n d g e  c a m e  t o  c o n s i d e r  
w l i e t l i e r  h e  s l i o u l d  o r  s h o u l d  n o t  m a k e  a  d i r e c t i o n  s u c h  

a s  i s  c o n t e m p l a t e d  b^'- O r d e r  X X I ,  K a l e  33 , o f  t h e  C i v i l  

P r o c e d u r e  C o d e ,  t l ia t  i s ,  a  d i r e c t i o n  t h a t  t h e  d e c r e e  

s l ia l l  n o t  b e  e x e c u t e d  b y  d e t e n t i o n  i j i  p r i s o n ,  h e  d e c i d 

e d  t h a t  h e  w o u l d  n o b  m a k e  a n y  s u c h  d i r e c t i o n .  F o r  
t h a t  d e c i s i o n  h e  g a v e  w h a t  i s  t o  m e  a n  a s t o n i s h in g ;  

r e a s o n  ; h e  t h o u g h t  t h a t  b e c a u s e  t h e  w i f e  h a d  a l r e a d y  
s u f l e r e d  r i g o r o u s  im x ) r i s o n m e n t  f o r  t h r e e  y e a r s ,  a n d  

w a s  q u i t e  a c c u s t o m e d  t o  t h a t  l i f e ,  i t  w o u l d  n o t  d o  a n y  

v i o l e n c e  t o  h e r  f e e l i n g s  t o  r e q u i r e  h e r  t o  g o  t o  J a il  f o r  
w i l f u l  d i s o b e d i e n c e  ol; t h e  C o u r t ’ s  o r d e r s .  I t  w o u l d  be- 

i n t e r e s t i n g  t o  a s c e r t a in  i n  h o w  m a n y  c a s e s  o f  x ^ erson s 

w h p  h a d  e n c e  b e e n  s e n t  t o  j a i l ,  i t  w o u l d  n o t  do- 
^ 4 o le n c e ' ’ t o  t h e i r  f e e l i n g s  t o  b e  r e q u i r e d  to  g o  t o  Ja il 

a  s e c o n d  t i m e .  I  i m a g i n e  t h e  n u m b e r  w o u l d  b e  s i n g u 
l a r l y  f e w .

T h e n  t h e  J u d g e  g a v e  a n o t h e r  r e a s o n .  H e  s a id  the* 

d e c r e e  w o u l d  b e  a  n u l l i t y ,  a n d  t h a t  i f .  h e  w e r e  t o  g i v e  
su ch , a  d i r e c t i o n  t h e  o b j e c t  o f  t a k i n g  a n d  g i v i n g  i t  

w o u l d  b e  f r u s t r a t e d .  T h a t  i s  n o t  s o  e i t h e r .  T h e
Hr

^ d e cre e  f o r  r e s t it\ > tio n  o f  c o n j u g a l  r i g h t s  a c c o m p a n i e d  
 ̂ b y  a  d i r e c t i o n  th a t  t h e  d e c r e e  s h a l l  n o t  b e  e x e c u t e d ;  

D y  in ip r is o n m e r fo  i s  n o t  a  n u l l i t y .  I t  i s  a  d e c l a r a t i o n  
t l i a t  t h e  m a r i t a l  o b l i g a t i o n  o f ^ l i v in g  w i t h  h e r  h u s b a n d .
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rests on the wife, and it j>rotects tlie linsband# agakist 
any j)i’Oceeclings for niainfenance wliicli the wife may 
institute under section 488 of the Criminal Procedure 
Code. Such a decree, therefore, does serve a reallx̂  
useful purpose. In this (?ase I leel* not the slightesb 
iiesitation in saying' that the direction that tlie decree 
shall not be executed by imprisonment ought to be 
added, for though it is perfectly true that the wife 
certainly ougTit not to be able to secure separate? 
maintenance, it is ’equally true that it wouhf be ludi
crous to send her to jail for refusing to live with her 
husband wdiom she at one time apx)arently had at
tempted to murder. I, therefore, agree t\dth the order 
proposed.

D e c r e e  a m e n d e d .

J . G . E .

1920.

B ai
P a r w a t i

‘ V.
G h an o h i

M A N SU K ff.,

APPELLATE CIYIL.

Before Sir Norman Macleod, Kt., Chief Justice, and Jlfr. Justice Heaton.

G O B A  N ATH U  BATIOLA ( o r i g i n a l  P l a i n t i f f ), A r i 'E L L A N i '  v. SA K H A - 1920. 
KAM T E P J  P A T IL  a n d  a n o t h e r  (o r i g i n a l  D e f e n d a n t s ) , R E s ro N D E N T S * . February  10,

C ivil Procedure Code (A c t V  o f  1908), section 47— Decree-lwlder— Aiicti07i- 
purcTiaser— Resistance to talcing o f  possessio7i ofprojyerty hy jud(^me7il-7lehtnr 

and hy a third party— Suit against both to recover possession maintainable.

The plaintiff obtained a decree against defendant No. 1, in execution o f 
w hich  the property in dispute was soh.1, and purchased by the phxintilf with 
leave o f  the Court. In seeking to take possession o f  tlie property, the 
plaintiiS was obptructed by the judgmeiit-debtor (defendant No. 1) as also by  a 
stranger (defendant No. 2). Tlie plaintiff filed a suit |o recover poasossion 

o f  the property from  both defendants ; but it was obj6ct(?d that the Kuit was 
barred by  section 47 o f  the Civil Procedure Code :—  ,

%
H eld, overruling the objection, that the defendant No. 2* not being a pa?ty 

io  the original suit, the plaintiff’s proper remedy 4 o  get possession o f  tile *

* Second Appeal No. 95 of 1919.


