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1920. I tliiEk sOjfbecause the Specilic Relief Act is appiicable-

to India, and enacted for India, where the majority of
Bhagwan

Bhau the j)opalation are Hindus, and throughout the whole
V. of which country the idea of a Join'b Hiudu family is
K rishnaji
Janoji. well understood. But t rather Tegi-et that it is so for'

this reason : we have to decree si”ecific performance,

and what will he the I'esult. The result will be that tixe
plaintiff will obtain a transfer to himself of a three pies
shajre in a certain property. He will liaA”e" no right to
joint enjoynTGnt of that i)rox)erty, and he will be unable

to obtain sei)arate possession of it witliout bringing a
suit for j)arfcition. So that we are giving the plaintiff
a decree which at best,'in all human probability, will
,only leg,d to further disagreement and further Ilitiga-
tion. That is not the'kind of case in which | i“erson-
ally should be disposed to decree specific i“erfenhance.
But the Legislature have thought otherwise, and after
all oar own personal views are nothing, the intentions
of the Legislature everything. I think, therefore, that

the appeal must be dismissed with costs.

Decree confirmed.

J. G. R.

APPELLATE CIlYIL.

Before Sir Nol'man Macleod, Kt., Chief Justice, and Mr. Justice Heaton.

1920. BAIl PARWATI, WIFE 0i? MANSUKII JETHA (oniGIiNAL Defrnpant No. 1),
Appellant v. G-HANCIII MANSUKII JETHA (original Plaintiff),
RIJSTONDENT. ® O

February 10.

Civil Procedure Code (“Act V of 1908), Order X X1, Rule 3S— Decree for
restitution of co?ijur/al rights— Decree should not he executed hy dete?ition in-
prison— Hushand prot(~tcd against civil or criminal ]}roceedings for main-

temnce if wife disobeys Coui'i's order to live with husband.

A decrce for reatitution of conjngal rights waa passed in favour of tUo
tlie husband, by the lower appellate Court. It directed that tke-

* Second Appeal No. 1085 of 1918.
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wife should go and live with the husband and in the event o] wilEu]~disobe-
dience of the Court’s order, the wif” should be asked to go to jail as she had
suffered rigorous imprisonment for three years on a criminal charge and was
gquite accustomed to that life. On appeal to the High Court,

« Held, that under Order X X1* Eule 33, fjiv*l Procedure Code, 1908, tlio
decree should not be e~ cutcd by detention in Civil Prison, although the Court
had power to order the wife, if she did not obey the decree, to go to Jail.

The tendency of modern legislation is against sending women to jail in civil
matters. It is a *ifficient consequence for the refusal to obey a decree” for
restitution if the wife has to maintain herself, and cannot make any claim

against her husband for maintenance.

Second appeal against tlie decision of M. M. Bhatt,
Assistant Judge, A. P., at Aliniedabad .'reversing tlie
decree passed by P. M. Bliatt, Joint Subordinate Judge
at Ahmedabad.

Suit for restitution of conjugal rigiits.

The plaintifi Ganclii was married to Bai Parwati
(defendant No. 1) in tlie year 1908. For about two
years after marriage, Bai Parwati lived witli her hus-
band and then slie was convicted on a charge of
administering poison to her Imsband and father-in-
law and sentenced to three years’' rigorous imprison-
ment. She suffered the sentence and on her return

from jail she lived with her maternal uncle.

In 1917 the plaintifl; filed a suit foi* restitution of

conjugal rights.

The defendant No. 1, Bai Parwati, contended inter
alia that the plaintiff and his brother ~ll-treated her
and that she apprehended imminent danger to her life

by the treatment of her husband.

The Subordinate Judge dismissed the suit on the
ground that the ill-treatment alleged by defendant 170. 1

was proved. *

On appeal, the Assistant Judge «revGrsed the decree

and directed that defendant No. 1 do go and live with
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tlie«plaii('till' as his wil'o, and after considering the
provisions of Oi-der X X1, Rule 33, Civil Procedure
Code, 190(S, lie farther directed that in the event of wil-
fal disobedience of Cg,ourt's ordeV defendant No. 1
ftliould he asked to to jail as”she has already suflered
rig’OL'ons iniprisoninent for tliree years and was quite

aocnstomed to that life.

~"Defendant No. 1 appealed to the High Court.

Il. 1. D"'alia, for the appellant.
M. H. M.lila for M. H. Vakil, for the respondent.

Macleod, c¢c. J.:—Tins is a suit brought by the
plaintiil*, the liusl)and, for restitution of conjugal rights
ogainst liis wife, the. first defendant. The suit was
dismisHed 1>y the trial Court. In appeal the i*laintill got
a (lecree. The 1st defentlant was ordered to go and live
with lier husband. Order X X1, Rule 33, gives the
Court discretion to order that such a decree shall not
l)e executed by detention in prison. The learned
appellate Judge has considered that rule, but con-
sidered tliat as the wife lurd already suffered rigorous
imirrisoinnGnt for three years on a criminal charge,
and was quite accustomed to that life, it would not be
any Y~?oleiice V) her feelings to be asked to go to jail for

wiKul disobedience of the Court's order.

N oav it may be admitted that the Court has j)ower to
give a husband a decree for restitution of conjugal
riglits, and no doubt the Court has power to order the
wife, if she does not obey the decree, to go to jail.
But the Code ecpechilly provides that the Court may
order that the decree shall not be executed by deten-
tlc>n in prison, (renerally the tendency of modern
legl'dlation is against sending women to jail in civil
matters. Section 56 of the Code provides that they

shall not be arrested or detained in a civil x~rison in
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execution of a decree fAr jaymeiit of money, and
exceidt in very serious questions of contempt of Court,
I doubt whether a Court would ever order a woman to
be sent to jail merelyj'or refuiD™ to obey a decree of
an ordinary nature. It may be said that decrees for
restitution of conjugal rights are of a particular nature,
tliat the law recognises that the husband is entitled
to have his whife living with him, and that the only
way to enforce obedience to such an order would be by
ordering the detention of the wife in prison if she refus-
ed to comply with the decree. But the days are past
when a wife was considered as a mere slave or chattel
of the husband. In my opinion a decree for the resti-
tution of conjugal rights is a relic from the barbarous
and middle ages. It is recognised, and has been re-
‘Cognised for many years in England, that a decree for
restitution of conjugal rights is merely a preliminary
fitep to enable a wife to get a divorce when she would
not otherwise be able to do so, since the refusal of the
husband to obey a decree for restitution of conjugal
rights is considered as desertion, and desertion equi-
valent to cruelt3} and therefore, such desertion,
mcoupled with adultery, will be sulficient to enable a
wife to get a decree for divorce. That is the only use
to which proceedings for restitution of coiijugjiil rights
iire now put in England. In this country they may be
used by the husband as a means for preventing the
wife fi-om claiming maintenance, since, if,the Court
passes an order against a wife to go and live with her
husband, and she refuses to do so, then she is debarred
herself from making any claim to mai“enance. For a
wife is only entitled to separate maintenance if she has
:some good reason for living apart froiij her husband.
In my gjDinion it is a sufficient consequence for the-
refusal to obey a decree,for restitution if she has to
maintain herself, and cajinot make any claim against
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lier ljiisl'uncl for mainLeiiiuice. In any cvciib in

case tlic reasons given by tlie learned Judge for refuBing
to exercise liis (iificretion in. favour of tlie defendant
cannot be snpidorted. I sliould,, therefore, amend tlie-
decree of the lo'""eN apitelfate Court, by directing
under Order X X1, Rnlo oo, that the decree shall not be

executed ]>y detention in x)rison. The appellant will

have the costs of the appeal.

He’Non, J. :— A decree in this case for restitution of
conjugal riglits is no doubt justiiied by tlie circum -
stances which. liave come to liglic in the course of the
case. But ewhen the appellate Jndge came to consider
w lietlier he sliould or should not make a direction such
as is contemplated b Order X X1, Kale 33, of the Civil
Procedure Code, tliat is, a direction that the decree
sliall not be executed by detention iji prison, he decid-
ed that he would nob make any such direction. For
that decision he gave what is to me an astonishing;
reason ; he thought that because the wife had already
suflered rigorous imx)risonment for three years, and
was quite accustomed to that life, it would not do any
violence to her feelings to require her to go to Jail for
w ilful disobedience ol; the Court's orders. It would be-
interesting to ascertain in how many cases of x”7ersons
whp had ence been sent to jail, it would not do-

~N4olence'to their feelings to be required to go to Jail

a second time. | imagine the number would be singu-
larly few.
Then the Judge gave another reason. He said the*

decree would be anullity, and that if. he were to give
such, a direction the object of taking and giving it
Woulgj be frustrated. That is not so either. The
~decree for restit\>tion of conjugal rights accompanied
Nby adirection that the decree shall not be executed;
Dy iniprisonmerfo is not a nullity. It is a declaration

tliat the marital obligation of~living with her husband.
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rests on the wife, and it j>rotects tlie linsband# agakist
any ji'Oceeclings for niainfenance wiliicli the wife may
institute under section 488 of the Criminal Procedure
Code. Such a decree, therefore, does serve a reallx®
useful purpose. In this (Pase | leel* not the slightesb
iiesitation in saying' that the direction that tlie decree
shall not be executed by imprisonment ought to be
added, for though it is perfectly true that the wife
certainly ougTit not to be able to secure separate?
maintenance, it is 'equally true that it wouhf be ludi-
crous to send her to jail for refusing to live with her
husband wdiom she at one time apx)arently had at-
tempted to murder. |, therefore, agree t\dth the order
proposed.

Decree amended.
J.G.E.

APPELLATE CIYIL.

Before Sir Norman Macleod, Kt., ChiefJustice, and JlIfr. Justice Heaton.

GOBA NATHU BATIOLA (original Plaintiff), Ari'ELLANi'* v. SAKHA-

KAM TEPJ PATIL and another (original Defendants), RESTONDENTS*.

Civil Procedure Code (Act V of 1908), section 47— Decree-lwlder— AiictiO7i-
purcTiaser— Resistance to talcing ofmioﬁ ofprojyerty hy jud(*me7il-7lehtnr

and hy a third party— Suit against both to recover possession maintainable.

The plaintiff obtained a decree against defendant No. 1, in execution of
which the property in dispute was soh.1, and purchased by the phxintilf with
leave of the Court. In seeking to take possession of tlie property, the
plaintiiS was obptructed by the judgmeiit-debtor (defendant No. 1) as also by a
stranger (defendant No. 2). Tlie plaintiff filed a suit ]o recover poasossion
of the property from both defendants ; but it was obj6ct(?d that the Kuit was

barred by section 47 of the Civil Procedure Code \—
%

Held, overruling the objection, that the defendant No. 2*not being a pa?ty
io the original suit, the plaintiff's proper remedy 40 get possession of tile *

* Second Appeal No. 95 of 1919.
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