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k i n d  t o  w l i i c l i  o u r  g e n e r a l  p r i n c i p l e  e m b o d i e d  i n  

» s e c t io n  11 o f  t h e  C o d e  i s  i n t e n d e d  t o  a p p l y .  M y  L o r d  
t l i e  C h i e f  J u s t i c e  h a s  p o i f t t e d  o u t  t h a t  u n d e r  t h e  o k l  

r C o d e  t h e r e  w a s  a  d i l f e r e n t  in ’o t i s i o n  ; t h a t  t h e r e  w a s  a 

r e a s o n  t h e n ,  a r i s i n g  o u t  o f  s i ) e c iJ ic  w o r d s  a p p e a r i n g  in  
s e c t i o n  2 4 4  o f  t h e  C o d e ,  f o r  h o l d i n g  t h a t  a  s e c o n d  s u i t  
f o r  f u t u r e  m e s n e  p r o f i t s  w o u l d  l i e .  T h a t  e x c e p t i o n  t o  

a  v e r y  i m p o r t a n t  g e n e r a l  p r i n c i p l e  n o  l o n g e r  a p p e a r s  i n  
o u r  p r e s e n t  C o d e ,  a n d  i t  s e e m s  t o  m e ,  t h e r e f o r e ,  b e  

i n c u m b e n t  o n  u s  t o  a p p l y  t h e  g e n e r a l  p r i n c i p l e .

I  t h i n k ,  t h e r e f o r e ,  t h a t  t h i s  a p p e a l  f a i l s  a n d  m u s t  b e  

d i s m i s s e d  w i t h  c o s t s .

'D e c r e e  c o n f i r m e d .

J. a . K.

ATM AR AJt
B iiaskar

V .

PiU lA SIlE ASf.
B a l l a l .

1920.

A P P E L L A T E  C I V I L .

B efore Sir Norman Macleod, K t., C h ief Justice, and M r. Justice Heaton.

NAM DEO SATVASIIET SH IM PI ( o k ig in a l  P l a i n t i f f ) .  A p p e l l a n t  '<i, 

DHONDU w a l a d  SADASHIV, P A T IL  ( o r ig in a l  D e f e n d a n t ) ,  E e s -

PONDENT.® ^

: Sale deed— Uiiregistercd agreement to reconvey— M ortgage h j condition<^  ̂ sale 
— Constructio7i o f  documents.

The plaintiff purchased'tho property in suit from  the clefradant iu 1805 
aud at the same time he passed an agreement to reconvey the properly after 
iive years. Tliis document was not registered. Thereafter the phiintiff leased 
ihe land to the defendant from  time to time and in 1916 sued to recover 
possession on the strength o f  the rent-notes passed to him by tf.ie defendant. 
The Court o f  first instance allowed the plaintiff’s claim h(jldiiig that sec
tion 10A o f  the Dekkhan Agriculturists’ Eelief A ct did not,apply and that 

*:̂ tlie agreement to reconvey could not be looked into for  want o f registration, 
^ h e  lower appellate Court reversed the decree on the ground tliat the sale deed 

was obtained by  misrepresentation and tlfat the defendant would never
*

* Second Appeal N o..1053 of 1918.

1920. 

January ^T-.-
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have passed the same if; the phxiiitiff hud not assured him tliat his ownersliiip 
was not lost and that he wonW be allowed to redeem. The plaintiff appeale(f‘ 
to the High Court ;—  <

f
Reid, decreeing i.he suit, ( t )  that tlie lower appellate Conrt’ s view that 

the transaction mast bo considered a mortgfige, because there had been a tuis- 
represeiitation at the time the document was signed, could not bo upheld.

(2) that the deflendant’s case did not proceed upou the footing that the two 
docnments together constituted a mortgage l»y coiulitional sale, nor waa there 
evidirice before the Court to com e to that conclusion ;

(3 ) that the ease set up by  the defendant was one for specific performance 
o f  an agreement to reconvey and that defence could not succeed in law, ^

-V

Pee MAOLEon, C. J. :— W here the question ia whether a sale deed and the 
agreement to reconvey make together a mortgage by conditional sale, the 
Court has, strictly speaking, to look to the actual contents o f  the documents 
and to construe tliem accordingly. But it may be that there is such extrinsic 
evidence and circumstances which show the relation o f  the written languago 
to  existing facts, that t.herer;i)re, it would be possible to come to the couela- 
sion that the docuuients which on the face o f  them constitute a sale, aud an 
agreement to reeonvoy within a certain period, or aCter a certain period, 
Amount to a mortgage.

S e c o n d  a p p e a l  a g a i n s t  t l io  d e c i s i o n  o f  H .  V .  K a n e , 
F i r s t  C la s s  S u b o r d i n a t e  J u d g e ,  A .P . ,  a t  N a s ik ,  r e v e r s in g  

t h e  d e c r e e  p a s s e d  b y  M . R .  C l ia i ib a l ,  S e c o n d  C lass 
S u b o r d i n a t e  J u d g e  a t  S a ta r a .

i

S i i i f  t o  r e c o v e r  x > o s s e s s io n . i
T l i e  p r o p e r t y  i n  s u i t  o r i g i n a l l y  b e l o n g e d  t o  t lie  

d e f e n d a n t .  H e  a n d  l i i s  b r o t h e r  s o l d  t h e  p r o p e r t y  to  

t h e  p la in t i lE ’ s  f a t h e r  b y  a  d e e d ,  d a t e d  t h e  2 n d  J u l y  1895, 
f o r  a  c o n s i d e r a t i o n  o f  R s .  GOO. C o n t e m p o r a n e o u s ly  
w i t h  t h e  s a le  d e e d  a n d  o n  t h e  s a m e  d a t e ,  i3l a in t iS ’s  

f a t h e r  j)a rssed  a n  u n r e g i s t e r e d  a g r e e m e n t  i n  f a v o u r  o f  
t h e  d e f e n d a n t  a n d  h i s  b r o t h e r  t o  t h e  e f r e c t  th a t  l ie  

w o u l d  v e c (5 n v e y  t h e  p r o j ) c r t y  a f t e r  l i v e  y e a r s  o n  satiS -v 

f a c t i o n  o f  tl\e d e b t .  i

A f t e r  t h e  s a le  t r a n s a c t i io n  w a s  e n t e r e d  i n t o ,  r e n t -n o te a ^  

w e r e  p a s s e d  b y  t h e  d e f e n d a n t  to  t h e  p l a i n t i f f ’ s  f a t h e r
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a n d  t l ie  l a s t  o f  s u c l i  r e n t - i i o t e  w a s  e x e c u t e d  o n  t l i e  1 6 t l i  

[J u n e  1 9 1 3 . '  ̂ f

 ̂ I n  1 9 1 6  t l i e  p la in l i f l :  S u e d  t o  r e c o v e r  i^ o s s e s s io n  o f  t l i e  
p r o p e r t y  b a s i n g  L is  s u i t  o n  t l ie  r e n t - n o t e  p a s s e d  b y  t h e  
d e f e n d a n t .  T h e  d e f e n d a n t  c o n t e n d e d , a l i a ,  t h a t  
h e  a n d  h i s  b r o t h e r  n n w i l l i n g l y  p a s s e d  t h e  s a le  d e e d  t o  
p l a i n  t i l l ’ s  f a t h e r ;  t h a t  t h e  p r o iD e r ty  w a s  w o r t h  R s .  2 ,4 0 0  

o r  R s .  2 ,5 0 0  a n d  t h e  s a le  d e e d  w a s  g o t  i n s t e a d  o f  a  
c a o r t g a g e  d e e d  s o  th a |  t h e  d e b t  m i g l i t  b e  s o o n  sE itis fied  ; 
t h a t  t h e  s a le  d e e d  w a s  p a s s e d  b e c a u s e  t h e  i^ la in t i f f s  

f a t h e r  r e p r e s e n t e d  t o  t h e  d e f e n d a n t s  t h a t  h e  w o u l d  n o t  

c l a i m  o w n e r s h i p  o v e r  t h e  p r o p e r t y ; a n d  t h a t  h e  h a d  
j f ^ g r e e d  t o  r e c o n v e y  t h e  x̂ i’ o p ^ r t y  o n  s a t i s f a c t i o n  o f  

t h e  d e b t .

T b e  S u b o r d i n a t e  J u d g e  h e l d  t h a t  s e c t i o n  1 0 A  o f  t h e  
D e k k h a n  A g r i c u l t u r i s t s ’ R e l i e f  A c t  d i d  n o t  ax^ply  a s  
t h e  A c t  w a s  m a d e  a p iD lic a b le  t o  N a s i k  D i s t r i c t  i n  t h e  
y e a r  1 9 0 3  w h e r e a s  t h e  s a le  d e e d  w a s  p a s s e d  i n  1895  a n d  
th e r e fo r e  t h e  a g r e e m e n t  t o  r e c o n v e y  c o u l d  n o t  b e  l o o l r e d  
in t o  f o r  w a n t  o f  r e g i s t r a t i o n .  H e ,  t h e r e f o r e ,  i> a sse d  
d e c r e e  i n  f a v o u r  o f  t h e  p l a i n t i f f .

O n  a p p e a l ,  t h e  F i r s t  C la s s  S u b o r d i n a t e  J u d g e ,  A . P . ,  
h e ld  t h a t  t h e  d e f e n d a n t  a n d  h i s  b r o t h e r  w ^ ou ld  n e v e r  
h a v e  e x e c u t e d  t h e  s a le  d e e d  i f  t h e  p l a i n t i f f ’ s f a t h e r  
h a d  n o t  a s s u r e d  t h e m  t h a t  tJ ie ir  o w n e r s h i p  w a s  n ^ t  l o s t  

^ a n d  t h e  r e n t - n o t e s  w o u l d  n o t  h a v e  b e e n  p a s s e d  f r m n

* t im e  t o  t i m e  e x c e p t  o n  t h e  f a i t h  o f  t h e  m i s r e p r e s e n t a 

t io n .  H e  a d m i t t e d  t h e  a g r e e m e n t  t o  r e c o n v e y  a s  

e v i d e n c e  o f  m i s r e p r e s e n t a t i o n  u n d e r  t h e  p r o v i s i o n  o f  

s e c t i o n  9 2  o f  t h e  E v i d e n c e  A c t  a n d  r e v e r s e d  t h e  d e c r e e  

ii^ ider a p p e a l  a l l o w i n g  t h e  p l a i n t i f f  o n l y  a  c h a r g e  o f  
Es. 6 0 0  o n  t h e  p r o p e r t i e s  i n  s u i t .  •

T h e  p l a i n t i f f  a i^ p e a le d  to  t h e  H i g h  O o u r t .

G .  S a t h a y e  f o r  P .  B .  S h i n g n e ,  f o r  t h e  a p p e l la n t  

W  S .  R .  B a k h a l e ,  f o r  t h e  r e s i> o n d ^ it .

I

1920.
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1919. Macleod, C. J. :— T h e  p l a i n t i f f  s u e d  t o  r e c o v e r  pos- 
se C s io n  o f  t b e  p la in fc  l a n d s  a n d  h o u s e ,  t o g e t h e r  w i t l i  

t h e  c r o p s  s t a n d in g -  b n  t h e  l a n d s ,  a n d  R s .  1 2 0  f o r _ i  

d a m a g e s  f o r  t h e  l o s s  o f  r e n t  o f  t l i e  l a n d s ,  a n d  R s .  18 
f o r  t ia m a g e s  fo iv  l o s s  o f  t l ie '' h o u s e - r e n t  f o r  t h r e e  y e a r s  
l ) e f o r e  s u i t ,  a l i d  fu tu r e ^  p r o f i t s .  H e  b a s e d  h i s  s u i t  on- 

r e n t - n o t e s .  T h e  d e f e n d a n t  c o n lt ,e n d e d  t h a t  h e  a n d  l i i s  

b r o t l i e r  u n w i H i n g ] y  p a s s e d  t h e  s a le  d e e d  o f  t h e  p la in t  

p r o p e r t y  t o  t h e  p l a i n t i f f ’ s  f a t l i e r  ; t h a t  t h e  p r o p e r t y  

w a s  w o r t h  R s .  2 , i0 0  o r  2 ,5 0 0  a n d  t h e  s a le  d e e d  w a s  g o t  
in s t e a d  o f  a  m o r t g a g e  d e e d  s o  t h a t  t h e  d e b t  m i g h t  b e  
s o o n  s a t i s f i e d  ; t h a t  t h e y  i ia s s e d  t h e  d e e d  a s  p e r s o n s  i n  

n e e d ,  a n d  b e c a u s e  t h e  p l a i n t i l F s  f a t h e r  r e p r e s e n t e d  t o ‘C  
t h e m  t h a t  h e  w o u l d  n o t  c l a i m  o w n e r s h i p  o v e r  th e  •' 
p r o p e r ( .y ,  t l ia t  t l ie  p l a i n t i f F s  f a t h e r  h a d  g i v e n  th e m  

a n  a g r e e m e n t  i n  w r i t i n g  te  r e c o n v e y  t h e  p r o p e r t y  to 

t h e m  o n  s a t i s f a c t i o n  o f  t h e  d e b t  s o  t h a t  t h e  d e fe n d a n t s  
m i g h t  h a v e  c o n f i d e n c e  a f t e r  p a s s i n g  t h e  s a le  d e e d .  i

T h e  x i la in t i l f  p u r c h a s e d  t h e  p r o p e r t y  i n  1 8 9 5 . A t  th e 
s a m e  t i m e  h e  p a s s e d  a n  a g r e e m e n t  t o  r e c o n v e y  th e  

p r o p e r t y  a f t e r  l i v e  y e a r s .  ' T h i s  d o c u m e n t  w a s  n o t  

r e g i s t e r e d .  T h e r e a f t e r  t h e  i :) la in t if l ;  l e a s e d  t h e  la n d  to  

t h e  v e n d o r .  T h e  t r i a l  J u d g e  h e l d  t h a t  s e c t i o n  ID A  o f  
t h e  D e k k h a n  A g r i c u l t u r i s t s ’ R e l i e f  A c t  w o u l d  n o t  a p p ly ,  
a n d  t h a t  t h e  a g r e e m e n t  t o  r e c o n v e y  c o u l d  n o t  h e  

l o o k e d  i n t o -  f o r  w a n t  o f  r e g i s t r a t i o n .  T h e r e f o r e  h e  .. 
p a s s e d  a  d e c r e e  in  f a v o u r  o f  t h e  p l a i n t i f f .  .T h i s  d e c r e e  i 

w a s  r e v e r s e d  o n  a p p e a l ,  t h e  l e a r n e d  a p p e l l a t e  J u d g e  

c o i n i n g  t o  t h e  c o n c l u s i o n  t h a t  t h e r e  h a d  b e e n  
m i s r e p r e s e n t a t i o n ,  t h a t  t h e  d e f e n d a n t  a n d  h is  

b r o t h e r  w o u l d  n e v e r  h a v e  p a s s e d  t h e  s a le  d e e d  
i f  t h e  p l a i n t i f f ’ s f a t h e r  h a d  n o t  a s s u r e d  t h e m  tha^i 
t h e i r  o w n e r s h i p  w a s  n o t  l o s t ,  a n d  t h a t  t h e y  w o u l d  bo : 

a l l o w e d  t o  ̂ re d e e m . I  t h i n k  r e a l l y  t h e  l e a r n e d  J u d g e  d id  

n o t  m e a n  t h a t  t h e r e  w a s  m i s r e i i r e s e n t a t i o n  a t  t h e  t i m e  
t h e  t r a n s a c t i o n  t o o k  p l a c e ,  b u t  t h a t  t h e  r e p r e s .e n ta t io :
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m a d e  a t  t h e  t i m e  h a d  n o t  b e e n  a d h e r e d  t o  t h e r e a f t e r  

b y  t h e  p l a i n t i f f ,  a n d  t h a t  i n  r e a l i t y  t h e  p l a i n t i f f s  

s u i t  w a s  i n  f r a u d  o f  t h e  r e p r e s e n t a t i o n  m a d e  b y  h i m  

i n  1 8 9 5 . H o w e y e r  t h a t  m a y  b e ,  t h e  a r g u m e n t  t h a t  t h e  

t r a n s a c t i o n  m a s t  b e  c o n s id e r e d *  a  m o r t g a g e ,  b e c a u s e  
t h e r e  h a d  b e e n  a  m is r e x ^ r e s e n t a t io n  a t  t h e  t i m e  t h e  
■ d o c u m e n t  w a s  s i g n e d ,  c a n n o t  b e  u p h e l d .

T h e  r e a l  q u e s t i o n  i s  w h e t h e r  t h e  s a le  d e e d  a n d  t h e  
• a g re e m e n t  t o  r e c o n v e y  m a k e  t o g e t h e r  a  m o r t g a g e  b ;^  
• c o n d i t io n a l  s a le .  S t r i c t l y  s i^ e a k in g , t h e  C o u r t  h a s  t o  

l o o k  t o  t h e  a c t u a l  c o n t e n t s  o f  t h e  d o c u m e n t s ,  a n d  

c o n s t r u e  t h e m  a c c o r d i n g l y .  B u t  i t  m a y  b e  t h a t  t h e r e  

i s  s u c h  e x t r i n s i c  e v i d e n c e ,  a n d  c i r c u m s t a n c e s  w h i c l i  
s h o w  t h e  r e l a t i o n  o f  t h e  w r i t t e n  l a n g u a g e  t o  e x i s t i n g  
fa c t s ,  t h a t  t l i e r e f o r e  i t  w o u l d  b e  p o s s i b l e  t o  c o m e  t o  
t h e  c o n c l u s i o n  t h a t  t h e  d o c u m e n t s  w l i i c h  o n  t h e  f a c e  

o f  t h e m  c o n s t i t u t e  a  s a le ,  a n d  a n  a g r e e m e n t  t o  r e c o n v e y  
w i t h i n  a c e r t a i n  j )G r io d , o r  a f t e r  a  c e r t a in  x^Gt'iod, 
-a m o u n t  t o  a  m o r t g a g e .  B u t  t l ie  c a s e  w a s  n o t  t r e a t e d  i n  
< } ith e r  o f  t i i e  C o u r t s  b e l o w  o n  t h a t  f o o t i n g .  I t  w a s  
n e v e r  s u g g e s t e d  a n j^ w h e r e ,  a s  f a r  a s  I  c a n  s e e ,  t h a t  

t h e s e  t w o  d o c u m e n t s  c o n s t i t u t e d  a  m o r t g a g e  b y  
c o n d i t i o n a l  s a le .  T h e  d .e f e n d a i i t ’ s  c a s e  a p p e a r s  r e a l l y  

t o  h a v e  b e e n  o n e  f o r  s p e c i f i c  p e r f o r m a n c e  o f  a n  a g r e e 

m e n t  t o  r e c o n v e y ,  a n d  t h a t  d e f e n c e  c o u l d  n o t  s u c c e e d  

f o r  m a n y  r e a s o n s .  T h e r e f o r e  a s  i t  h a s  • n e v e r  I fe e n  

s u g g e s t e d  i n  t h e  l o w e r  C o u r t s  t h a t  t h e r e  w a s  a  m o r t 

g a g e  b y  c o n d i t i o n a l  s a le ,  i t  w o u l d  b e  v e r y  d i f f i c u l t  f o r  
•this C o u r t  t o  c o m e  t o  t h a t  c o n c l u s i o n  o n  t h e  e v i d e n c e  
b e f o r e  i t .  T h e r e  m i g h t  b e  c a s e s  i n  w h i c h  e x t r i n s i c  

e v i d e n c e  a n d  c i r c u m s t a n c e s  w o u l d  b e  s o  s t r o n g  t h a t  w e  

< io u ld  c o m e  t o  t h e  c o n c l u s i o n  t h a t  t h e  p a r t i e s  i n t e n d e d  
t o  e fC ect a  m o r t g a g e  b y  c o n d i t i o n a l  s a le .  B u t  w e  d o  

n o t  s e e  s u c h  e x t r i n s i c  e v i d e n c e  i n  t h i s  .c a s e .  C e r t a i n l y  

n o t  o f  s u c h  a  s t r o n g  c h a r a c t e r  t h a t  w e  c o u l d  p ossib rj?^  

u p s e t  t h e  d e c i s i o n  o f  tlie^  t r i a l  C o u r f .  W e ,  t h e r e f o r e ,

Namdeo*
J^ATVASIIET

V.
D hondo.



1920. t h i n k  t h a t  t h e  a p p e a l  m u s t  b e  a l l o w e d ,  a n d  t h e  d e c r e e
-------------  ̂ C o u r t  r e s t o r e d ,  t ^ e  a p p e l l a n t  b e i n g  e n t i t l e d

S ^ A S et to liis costs thrOQglioat.

Db'NDu H eaton, J . :— I  a g r e e .  I  t l i i  nk^ th e - o n l y  w a y  i n  

w h i c h  a  c o n c l u s i o n  i n  l a v o u r  o t  t h e  d e f e n d a n t  c o u l d  b e  

a r r i v e d  a t  w o u l d  b e  b y  h o l d i n g  t h a t  t l i e  t r a n s a c t i o n  o f  

1 8 9 5  w a s  a m o r t g a g e  b y  c o n d i t i o n a l  s a le .  13u t  t h a t  i s  

n o t  t l i e  c a s e  m a d e  o u t ,  o r  d e a l t  w i t h ,  i n  e i t l i e r  o f  t h e  

G o n r t s  b e l o w ,  a n d  i t  w o u l d  b e  i r r e g i d a r  f o r  u s  t o  
r e - c s t i m a t c  t h e  e v i d e n c e ,  a n d  o n  o u r  o w n  a c c o u n t  

a r r i v e  a t  a c o n c l u s i o n  t h a t  a  m o r t g a g e  b y  c o n d i t i o n a l  
s a le  w a s  a c t u a l l y  e n t e r e d  i n t o .  W e  c a j i n o t ,  I  t h i n k ,  

d o  t h a t  i n  t h i s  c a s e .  T h e  r e a s o n i n g  o f  t h e  l o w e r  
- a p i^ e l la te  C o u r t  s e e m s  t o  m e  t o  b e  f a u l t y  m a i n l y  

b eca u v se  t h e  J u d g e  h a s  u s e d  t h e  w o r d  “ m i s r e p r e s e n t a 
t i o n ” , w h e n  a p p a r e n t l y  h e  m e a n t  r e p r e s e n t a t i o n .  

C o n s e q u e n t l y  h i s  a r g u in e i i t  i s  f a l l a c i o u s ,  f o r  t h e  

c o n c l u a i o n a  w h i c h  f o l l o w  f r o m  a  c a s e  o f  n i i s - r e p r e s e n t a -  

t i o n  a r e  n o t  t h o s e  w l i i c h  f o l l o w  f r o m  a  c a s e  o f  

r e p r e s e n t a t i o n .  H e r e  u n d o u b t e d l y ,  o n  t h e  f a c t s  a s  
s t a t e d  b y  t h e  l o w e r  a p p e l l a t e  C o u r t ,  t h e r e  w a s  n o t  a  

m i s r e p r e s e n t a t i o n .  T h e r e  w a s  a  r e p r e s e n t a t i o n  t h a t  
t l i e  l a n d  w o u l d  b e  r e s o l d  . a f t e r  f i v e  3"e a r s  ; a n d  t h a t  

' * r e p r e s e n t a t i o n  w a s  i n  w r i t i n g .  T h a t  w r i t i n g ,  h o w e v e r , .

w a i^ n o f c  r e g i s t e r e d ,  s o  i t  c a n n o t  f o r m  a  p a r t  o f  t h e  

d i s p o s i t i o n  o f  t h e  p r o p e i 't y .  W e  m u s t  r e s t o r e  t h e  
d e c r e e  o f  t h e  f i r s t  C o u r t  w i t h  c o s t s  t h r o u g h o u t .

D e c r e e  r e v 'e r s e d ,  
J. G. E.
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