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the land-lord and tenant we find overytldng'is vagno...

There Vng in wril.ilig about it. No one deposesi
to it. It is all ,I?-ft to 1)O infeiT'od lrom ~icneral cir(viiim-
staiices. rt seems to me that yon cannot, in a case lilce
tins, from g'oneral. circvimsjances infer that wliich

reqniros to he proved hy definite evwleiice, sncli as for
instance that there was a building’' lease, or tliat there
was a sx)eci(jc understanding tiie terms of whicli can be
stated. I thinlv, then”l'ore that all tliat we can do is to
say tliat although there is no specitic agreenienirproved
of the nature inverrcul l)y the lower appellate Conrt,
yet tlie circumstances do sliow tliat it w'onld be very
unjust to evict the defendant williout awarding lu.m
compcynsation. Therefoi-e | thiiilc tlie oixTer proposed
by my Lord tlie GhioE Justice is the cori'ect order to

make in this case.
Dccrc.e rei>p.rsp.d.

j. a. E.

APPELLATE OTVTL.

Before Sir Norman Madcnd, Kt., Chief Jwitice, nml tlh'. Jud/ee Umton.

JATMAI'AM BHASKAR DAMLE (origihai. Praintifrf), Apphllant

PABASITRAIuU IIALLALTACELKxX\U and oraKiiS’' (oiudiMAi, DnifRNOANTS),
EESI’ONDK{fiTS*.

Mcme profits— Partition suit— Rdleffor future mema profib claimed hi mit
— D actcc not referring tofuture profitt— Itellpf rnimt he, deemed to have been
refnsed— Separate suit for future, profits— Civil Procedure Code {Art V of

1908), section 11, Explanation V.

In n suit for partition, a claim was mado for posROSBiou, past nieano profits-
and future profits. Tlie decroo which granted partition made no reference to
futm-e pro&ts although past profits were awarded. The plaintiff having filed
a sepai'ate suij to recover futitfe profits for throe years,

Second Appeal No. 878 of 1918.
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BelA, that the plaintiff having claimed future mesne profits and the Court
iaving in its decree said nothing with regard to the future profits, the claira
In respect of the s“ine must be taken to have been refused and a separate suit
“for that relief was not mjjintainable under Explanation V to section 11, Civil
Procedure Code, 1908.

Boraisuoami Ayyar v. Subramanla Ai/yar'™ and Maliammad IsfiLiq

~Khad v. Muhammad Rustam AU Khan™'>, not followed.

SecOjST) apx>eal against tlie decision of 0. *E. Diitt,
acting District Judge of Ratnagiri re'fersing tlie decree
passed by E. F. £ego, First Class Subordinate Judge at

Ratnagiri.
Suit to recover mesne xoroflts.

In 1916 the plaintifL’ filed a suit (No. 35 of 1916)
against tlie defendants for i”artition. The reliefs
claimed in that suit were for partition and possession
of lands and for past and future mesne jprofits. A
decree for paj'tition was passed and it awarded past
mesne iDrofits but no reference was made as to future

profits.

In 1917, the plaintiff filed a separate suit to recover
the'amount of mesne i~rofits of the plaint lands, Rs. 150,
for*the three years 1915, 1916 and 1917.

The defendants-contended that the ~suit"was barred
under Explanation V of section 11, Civil Procedure

€ode, 19478.

The Subordinate Judge allowed the plaintiffs claim
holding that there was notliing to show that the Court
refused to award future profits and because the Court
did not notice it, it did not foilow that the plainti.ffi

must lose future profits.
m

On axDpeal, the District Judge* reversed tlie decree
;and dismissed the suit on tne ground that* as fatui*e
profits were expressly asked for and had not been

fiy (1917) il Mad. 188. @ (jgis) 40 All. 292.
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gmnted by tlie decrec?, tlio case felf iiiKlof tlie ]J*]xi*lana-
tion V to section 11, Civil Procodii.re Code, 11)08.

TJie i)laiut)ili: appealed. l,o tlse High Court.

“V. 0. Jxelfcar, foi.’ the appellant:— Thc> apxiella.nt

asked l'or future iirolits in tlie partition suit bnt the

decree was silent. In these circiinistances he can file
a fresh suit for fiitiire profits. ExphinatioJdi 5 of
section .11 oi' the~New Code says: “ Any relief claimed
and not expressly gninted shall he deemed to have
been refused” ; but tlie relief must be substantial and
not discretionary. The reliet about future proiits is

discretionary and therefoi'o, Explanation V does not
Jipply to the prescjit case : see .Doraisivarni Ayi/ar v.
Suhrciniania Ayym'r"™* which was llollowed In M'uham -
mad Ishaqg Khan v. M'uhximmad liustam A It 2yhan®"\
Mam Dayal v. Madan Moha}li LaP\ Bhwrav vy.

SUaraninr*K

V.D, Lhnaye, for respondent No. ] :— I sulnnit that
since tlie plaintilf-ax)pellant prayed for future profits in
his suit the absence of order regarding future profits
in the decree that followed must be taken to mean either
that they were not demanded or being demanded were
refused by the Court. .Exx)lanation V of section 11 of
Civil Procc?dure~Code, 190S, must l)e strictly construed
and the i)laintiff must not bo allowed to contest the
very claim which, if he had been careful and ...cautious,
could have been fought out in the earlier litigation.
Therefore, it is not open to the plaintiif to bring the
suit and hence the appeal must-be dismissed. The cases
Muhammad Ishag Khan v. Muhammad Rustom Ali
Khan"'~ and Doraisivami v. Siithramania”'r are dis-

tingulsh,&.ble from the facts of the present case.

Maclte(@D 0. J. .—The iilaintilf sued to I'ecover oii
acconnt of profits of the plaint lands Rs. 150 for the®

W (1917) 41 Mad. 188 (»)/igrrg) 21 AllL 425,
() C191S) 40 AU. 292. (Ib94) 19 Boiu. 532.
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three years 19L5, 1916 and 1917 as i)er decree in suit
No. 35 of 1916.

That was a partition suit m wliicli partition was
asked for and possession with 2% claim not only lor
past mesne profits, but also for future mesne i"rofit?'.
The decree which granted partition made no reference to
ftiture profits although ©prior in-ofits were awarded.
The trial Court allowed the plaintiff's claim, saying
that “ because the Court did not notice it, it does not
follow that plaintili must lose future profits This
decree was reversed b™ the District Judge on the
ground that as future i~rofits were exi~rcssly asked for
and had not been expressly granted by the decree, tiie
case came witliin Explanation V to section 11 of the
(Jivil Procedure Code. Therefore the claim should, for
the i)urposes of that section, be deemed to have been

refused.

At first sight tiiat would seem to be the obvious mean-
ing of Explanation V. Bat we have been referred to
two decisions, one Doraisivami Ayyar \\ Siibramania
Ayyar"””™ and the other Muhammad Ishag Khan v.
Muhammad Bustam Ali Khan®'" in which tlie contrary
was decided. A distinction was made between a claim

for past profits and a claim for fature iH'oflts, IUecaiise

the claim for the latter would not have accrued when'

the suit was filed.

It was held that the word “relief” in the explana-
tion meant relief arising out of tlie cause of action
which had accrued at the date of suit and on which the
suit was brought, and did not include relief sncli as
mesne profits accruing after the date of suit as to
which no cruse of action had arisen. W e have not Been
referred to any decision of this Court on. the points No
doubt there are authorijiies to the effect that the I'elleX

claimed must have been one which the Court was
W (193 7) 41 Mad. 188. (3 (1918) 40 All. 292.

1920.
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bonnd to grant and not one wliicli it was (liscretionary

witli tlie Court to grant, bnt I see J]io logical basis in
this caso for svicli a dis(inction. TJic autliorities with

regard to ftiture mesf.e profij-s wlricli. are cited by
Mr. Mnlla at p. GO (r)th edition) of bis, Conrnientary on
tlie Civil Pi'ocednre Code of 190S are all

the Code of 1S82.

cases nnder

~"Granted (liat a claim for future x~rofits can be made

by a plain Kir, and can be granted ]J\y the Conrt in its
(Jec:i*ec, tlien it is didiciilt t,o see, with ail due respect to
tlie leaiMiod .Tndges who decided in favour of the
opposite view in tlie cases Tluive referred to, wiry aclaim
for future profits, if made, cannot be considered as relief.

c-lainied in tlie plaint within tlie meaning of Explana-

tion V. Under the Code of 1(S82 the amount of niesno

profits had io be determined in execiiLion proceedings,

and section SI-I wliicli dealt Avitli the questions which

liad to be decided b} the Court in execution of a decree
and not by a separat.e suit, enacted by clause (c) that

notJiing in that section should be deemed to bar a

separate suit for mesne x” rofits accruing between the
Institution of the first snit and the execution of the
decree tlierein, where such pi'ofits were Jiot dealt with

by such decree. Tliat is to say, | XN”~sume, in execu-

tion 5f snph Tiecree. Therefore it could be deduced

from tliat clause that even if future profits were claimed

hut were not dealt with, by the decree, then in sx”ite of

Exx>hination 11l to section 13 which corresponded to

Exx)lanation V of section 11 of the Code of 15)08, a sex™arate

suit for future xn'ofits was not barred. That clause‘does

not ax:)pear in Order X X, Rule 12, the corresponding

X:>rovision in the Code of 1908, and there must be some

very cogent reaspn ~or its not having been re-enacted.

Tliay. rale deals witlj® the question what the Court may

decree in a suit for the reeovery of x”ossession of

itntnoveable prox)erty. It wa's for the first time
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provided that tlie Coilrt m?glit direct an inquiry as to
future profits and then a final dccree must be passed in
accordance Avitli tlie* result of suck enquiry. Now it
apiiears to me tliat the"* last clause of section 2M of
tlie Code of 1882 at\isnot re-enacted because tliere was no
longer any necessity tliat tlie bar against multiplicity
of suits j)rovided by section 11 sliould not a]Dply to
claims for future profits if made. The question wliether
a subsequent suit for future mesne profits*\vould lie
was decided in tlie alfirmative under Ilie Code of 1882
in Sheo Kum ar v. Nm xiin Das. W hetlier sucli a suit,
if the claim has not been made in the first suit, will
still lie, considering the provisions of Order Il, Rule 2
and tlie alterations made in the Code of 1908, Order X X,
Rule 12, remains to be decided. On the whole I prefer
to agree with the opinion expressed by Mr. Justice
Adding in Doraisiuami Ayyar\. Siiljramania Ayyar®'”
aclhering to the decision of himself and Mr. Justice
Hannay in RamaswarniTyerv. Srirangavaja Tyengcu'K
It appears to me desirable to give its plain meaning to
E xi)]Janation V of section 11, so that in this case the
plaiutifl: haA”~ing claimed future mesne profis and the
Couft haviug in its decree said nothing with regard to
the future jirofits, we must take it that the Qourt refy.sed

to grant them. -

Therefore the appeal fails and must be dismissed

with costs.

Heatois, J. :— The point before us relates to what
happens when a plaintiff sues for redemption or posses-
sion and in his i3laint claims future mesne profits and

the decree is silent as to such mesne profits.

There are two views : one is that plaintiff can bring

a second suit to recover the mesne jH'ofits; the otli~r.

that he cannot.

(D) (1902) 24 All. 501. (1917).41 Mad. 188.
B (1914) 2 L. W. 8.
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The matter bas been a good deal discAissed and is tlie-
subject of two decisions, oiie in Doi'aiswami v. Ayyar'
Siibramania Ayyar”p and the other in Muhammad'
Ishay Khan v. Muliammad liustam Oi~inions
have not been unaninious. The mUtter at first sight
appears to beone ol detail. Nevertheless it seems to me to-
conceal an important matter ol princi])le. Oar law pro-
vides as a matter of princii)le—aveiy important princi-
ple— that tlie multiplicity of suits should bo discour-
aged ; that two suits shouhl not be brought where one
will suilice. That, broadly stated, is the principle, and
it is given eifect to by section 11 of onr Code oi Civil
Proced are. Explanation Y to that section says: “ Any
relief claimed in the iilaint, which is not expressly
granted by tlie decree, shall, for the purposes of this
section, bo decmied to have been refused.” Now" in the
earlier suit this relief of future mesne profits was
expressly claimed. It was not granted and therefore-
mai~parently it must be deemed to have been refusedy.
and if it is so deemed to have been refused, then the-

present suit clearly will not lie.

Rule 12 of Order X X expressly emijowers a Court tt>
make an order for future mesne profits. W hat the

Conirt may <10, the litigant can properly ask tlie Court

to do. It is, therefore, quite in order for the litigant
to ask in his plaint for future mesne profits. It seems,
to me that if he does so, then it is liis business to-

obtain an order of the Con I't or an adjudication of the
Court on that matter which ho himself has expressly
brought into his plaint. If itis overlooked by the Court,,
then it is the litigant's business to remind the Court
*of its oversight <and to have it corrected, or to appeal
against the decree which is silent as to this matter
mwhich the i3aintafl has asked to have decided. It seems
to me, therefore, that the ipiatter is typically of the
(1917) 41 Mad. 188. ® (lyig) 40 AIL 292.
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kind to wliicli our general principle embodied in
»section 11 of the Code is intended to apply. My Lord
tlie Chief Justice has poiftted out that under the okl
rCode there was a dilferent in'otision ; that there was a
reason then, arising out of si)eciJic words appearing in
section 244 of the Code, for holding that a second suit
for future mesne profits would lie. That exception to
a very important general principle no longer appears in
our present Code, and it seems to me, therefore, be

incumbent on us to apply the general principle.

I think, therefore, that this appeal fails and must be

dismissed with costs.
'Decree confirmed.

J. a. K.

APPELLATE CIVIL.

Before Sir Norman Macleod, Kt., Chief Justice, and Mr. Justice Heaton.

NAMDEO SATVASIIET SHIMPI (okiginal Praintiff). Appellant <,
DHONDU watad SADASHIV, PATIL (original Defendant), Ees-
PONDENT.® n

Sale deed— Uiiregistercd agreement to reconvey— Mortgage hj condition<”™ sale
— Constructio7i of documents.

The plaintiff purchased'tho property in suit from the clefradant iu 1805
aud at the same time he passed an agreement to reconvey the properly after
iive years. Tliis document was not registered. Thereafter the phiintiff leased
ihe land to the defendant from time to time and in 1916 sued to recover
possession on the strength of the rent-notes passed to him by tfie defendant.
The Court of first instance allowed the plaintiff's claim h(jldiiig that sec-
tion 10A of the Dekkhan Agriculturists’ Eelief Act did not,apply and that

*/tlie agreement to reconvey could not be looked into for want of registration,
~ he lower appellate Court reversed the decree on the ground tliat the sale deed
was obtained by misrepresentation and tlfat the defendant would never

*

* Second Appeal No0..1053 of 1918.
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