
m IN D IA N  L A W  REPO RTS. [V O L . X L I Y .

jiandha
lUNATH
V.
siiNn
v i u . l f .

)20, t h e  l a n d - l o r d  a n d  t e n a n t  w e  f in d  o v e r y t l d n g ' i s  v a g n o ... 
T h e r e  Vng in  w r i l . i l ig  a b o u t  i t .  N o  o n e  d e p o s e s i

t o  i t .  I t  i s  a l l  ,l?-ft t o  1)0 in fe iT 'o d  I r o m  ^ i'cn era l c ir(v i:im - 

s t a i i c e s .  r t  s e e m s  t o  m e  t h a t  y o n  c a n n o t ,  in  a  c a s e  l i l c e  

t in s ,  f r o m  g 'o n e ra l. c i r c v im s ja n c e s  i n f e r  t h a t  w l i i c h  
r e q n i r o s  t o  h e  p r o v e d  h y  d e f i n i t e  e v w le i i c e ,  s n c l i  a s  f o r  

in s t a n c e  t h a t  t h e r e  w a s  a  b u i l d i n g ’ l e a s e ,  o r  t l ia t  t h e r e  
w a s  a  s x )e c i ( jc  u n d e r s t a n d i n g  t i ie  t e r m s  o f  w h i c l i  c a n  b e  

s t a t e d .  I  th in lv ,  th e n ^ l 'o r e  t h a t  a l l  t l ia t  w e  c a n  d o  i s  t o  

s a y  t l i a t  a l t h o u g h  t h e r e  is  n o  s p e c i t i c  a g r e e n i e n i r p r o v e d  
o f  t h e  n a t u r e  in v e r r c u l l ) y  t h e  l o w e r  a p p e l l a t e  C o n r t ,  

y e t  t l i e  c i r c u m s t a n c e s  d o  s l i o w  t l ia t  i t  w 'o n ld  b e  v e r y  

u n j u s t  t o  e v i c t  t h e  d e f e n d a n t  w i l l i o u t  a w a r d i n g  lu .m  
c o m p c y n s a t io n .  T h e r e f o i - e  I  t h i i i l c  t l i e  o ixT er p r o p o s e d  

b y  m y  L o r d  t l ie  G h ioE  J u s t i c e  i s  t h e  c o r i ’e c t  o r d e r  to  

m a k e  i n  t h i s  c a s e .

D c c r c . e  r e i > p .r s p .d .  

j .  a . E.

A P P E L L A T E  O T V T L .
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B efore Sir Norman Madcnd, Kt., C hief Jwitice, nml tlh'. Jud/ee Um ton.

„ A T M A I ! A M  B H A S K A R  D A M L E  ( o r i q i h a i .  P l a i n t i f f ) ,  A p p h l l a n t  

P A B A S I T R A I u  I iA L L A L T ^ C E L K x\ U  a n d  o r a K i iS ’ (o iu d iM A i, D n ifR N O A N T s), 

EESl’ONDKfiTS*.

M cm e profits— Partition suit— R d le f  fo r  fu ture mema p rofib  claimed hi mit' 
— D actcc not referring to future pro fit.<t— Itellpf rnimt he, deemed to have been 
refnsed— Separate suit fo r  future, profits— Civil Procedure Code {A rt V  o f  
1908), section 11, Explanation V.

In  n suit for partition, a claim was mado for posROSBiou, past nieano profits- 
and future profits. Tlie decroo which granted partition made no reference to 
futm-e pro&ts although past profits were awarded. The plaintiff having filed 
a  sepai'ate suij to recover futitfe profits for throe years,

Second Appeal No. 878 o f 1918.



BelA, that the plaintiff having claimed future mesne profits and the Court 
ia v in g  in its decree said nothing with regard to the future profits, the claira 
In respect o£ the s“,ine must be taken to have been refused and a separate suit 
"for that relief was not mjjintainable under Explanation V to section 11, Civil 
Procedure Code, 1908.

Boraisuoami A yya r  v. Subramanla Ai/yar'^^ a n d  Maliammad IsfiLiq 
~Kha7i V . Muhammad Rustam AU Khan^ '̂>, n o t  f o l l o w e d .

S ecO jS T ) apx>eal a g a i n s t  t l i e  d e c i s i o n  o f  0 .  *E. D i i t t ,  
a c t i n g  D i s t r i c t  J u d g e  o f  R a t n a g i r i  r e 'f e r s i n g  t l i e  d e c r e e  
p a s s e d  b y  E .  F .  £ e g o ,  F i r s t  C la s s  S u b o r d i n a t e  J u d g e  a t  
R a t n a g i r i .

S u i t  t o  r e c o v e r  m e s n e  x o ro flts .

I n  1 9 1 6  t h e  p la in t ifL ’ f i l e d  a  s u i t  ( N o .  3 5  o f  1 9 1 6 )  
a g a i n s t  t l ie  d e f e n d a n t s  f o r  i^ a r t i t io n .  T h e  r e l i e f s  
c l a i m e d  i n  t h a t  s u i t  w e r e  f o r  p a r t i t i o n  a n d  p o s s e s s i o n  
o f  l a n d s  a n d  f o r  p a s t  a n d  f u t u r e  m e s n e  jp r o f it s .  A  
d e c r e e  f o r  p a j 't i t i o n  w a s  p a s s e d  a n d  i t  a w a r d e d  p a s t  

m e s n e  iD rofits b u t  n o  r e f e r e n c e  w a s  m a d e  a s  t o  f u t u r e  
p r o f i t s .

I n  1 9 1 7 , t h e  p l a i n t i f f  f i l e d  a  s e p a r a t e  s u i t  t o  r e c o v e r  
t h e 'a m o u n t  o f  m e s n e  i^ r o fits  o f  t h e  p l a i n t  l a n d s ,  R s .  1 5 0 , 
f o r ^ t h e  t h r e e  y e a r s  1 9 1 5 , 1 9 1 6  a n d  1 9 1 7 .

T h e  d e f e n d a n t s - c o n t e n d e d  t h a t  t h e  ̂  s u i t  " w a s  b a r r e d  

u n d e r  E x p l a n a t i o n  V  o f  s e c t i o n  11 , C i v i l  P r o c e d u r e  

€ o d e ,  194^8.

T h e  S u b o r d i n a t e  J u d g e  a l l o w e d  t h e  p l a i n t i f f s  c l a i m  
h o l d i n g  t h a t  t h e r e  w a s  n o t l i i n g  t o  s h o w  t h a t  t h e  C o u r t  
refused t o  a w a r d  f u t u r e  p r o f i t s  a n d  b e c a u s e  t h e  C o u r t  

d i d  n o t  n o t i c e  i t ,  i t  d i d  n o t  f o i l o w  t h a t  t h e  p la in t i . f f i  
m u s t  l o s e  f u t u r e  p r o f i t s .

m
O n  axDpeal, t h e  D i s t r i c t  J u d g e *  r e v e r s e d  t l i e  d e c r e e  

;a n d  d i s m is s e d  t h e  s u i t  o n  t n e  g r o u n d  th a t*  a s  fa t u i* e  

p r o f i t s  w e r e  e x p r e s s l y  a s k e d  f o r  a n d  h a d  n o t  b e e n

fi) (1917) i l  Mad. 188. (2) ( jg is )  40  A ll. 292.
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g m n t e d  b y  t l ie  d e cre c? , t l i o  c a s e  f e l f  i i iK lo f  t l i e  ]^ ]x i^ lan a- 
t i o n  V  t o  s e c t i o n  1 .1 , C i v i l  P r o c o d i i .r e  C o d e ,  11)08.

T J ie  i) la iu t )il i :  a p p e a le d .  l;o tl,»c H i g h  C o u r t .

‘ V .  0 .  J x e l f c a r , foi.’ t h e  a p p e l l a n t :— Thc> a p x ie lla .n t  

a s k e d  l‘o r  f u t u r e  i i r o l i t s  in  t l i e  p a r t i t i o n  s u i t  b n t  t h e  

d e c r e e  w a s  s i l e n t .  I n  t h e s e  c i r c i i n i s t a n c e s  h e  c a n  f i l e  

a  f r e s h  s u i t  f o r  f i i t i i r e  p r o f i t s .  E x p h in a t i o J i  5  o f  

s e c t i o n  .11 o i' t h e ^ N e w  C o d e  s a y s  : “  A n y  r e l  i e f  c l a i m e d  

a n d  n o t  e x p r e s s l y  g n i n t e d  s h a l l  h e  d e e m e d  t o  h a v e  
b e e n  r e f u s e d ”  ; b u t  t l ie  r e l i e f  m u s t  b e  s u b s t a n t i a l  a n d  
n o t  d i s c r e t i o n a r y .  T h e  r e l i e t  a b o u t  f u t u r e  p r o i i t s  i s  
d i s c r e t i o n a r y  a n d  t h e r e f o i ’o , E x p l a n a t i o n  V  d o e s  n o t  
J ip p ly  t o  t h e  p r e s c j i t  c a s e  : s e e  . D o r a i s i v a r n i  A y i / a r  v .  

S u h r c i n i a n i a  A y y m ' ^ ' *  w h i c h  w a s  l ! o l l o w e d  I n  M ' u h a m -  
m a d  I s h a q  K h a n  v .  M ' u h x i m m a d  l i u s t a m  A  lt  2y h ,a n ^ ^ \  
M a m  D a y a l  v . M a d a n  M o h a } i  L a P \  B h w r a v  y . 
S U a r a n i^ * K

V .  D ,  L h n a y e ,  f o r  r e s p o n d e n t  N o .  ]  :— I  s u ln n i t  t h a t  

s i n c e  t l i e  p la in t i l f - a x ) p e l l a n t  p r a y e d  f o r  f u t u r e  p r o f i t s  i n  
h i s  s u i t  t h e  a b s e n c e  o f  o r d e r  r e g a r d i n g  f u t u r e  p r o f i t s  

i n  t h e  d e c r e e  t h a t  f o l l o w e d  m u s t  b e  t a k e n  t o  m e a n  e i t h e r  

t h a t  t h e y  w e r e  n o t  d e m a n d e d  o r  b e i n g  d e m a n d e d  w e r e  

r e f u s e d  b y  t h e  C o u r t .  .E x x ) la n a t i o n  V  o f  s e c t i o n  11  o f  
C i v i l  P r o c c ? d u r e ^ C o d e ,  19 0S , m u s t  I)e  s t r i c t l y  c o n s t r u e d  

a n d  t h e  i ) l a i n t i f f  m u s t  n o t  b o  a l l o w e d  t o  c o n t e s t  t h e  
v e r y  c l a i m  w h i c h ,  i f  h e  h a d  b e e n  c a r e f u l  a n d  . . .c a u t io u s , 
c o u l d  h a v e  b e e n  f o u g h t  o u t  i n  t h e  e a r l i e r  l i t i g a t i o n .  

T h e r e f o r e ,  i t  i s  n o t  o p e n  t o  t h e  p l a i n t i i f  t o  b r i n g  t h e  
s u i t  a n d  h e n c e  t h e  a p p e a l  m u s t - b e  d i s m i s s e d .  T h e  c a s e s  

M u h a m m a d  I s h a q  K h a n  v .  M u h a m m a d  R u s t o m  A l i  
K h a n ^ ^ '^  a n d  D o r a i s i v a m i  v .  S i i h r a m a n i a ^ '^  a r e  d i s -  
t in g u lsh ,& .b le  f r o m  t h e  f a c t s  o f  t h e  p r e s e n t  c a s e .

Macle(jJD, 0 . J. :— The iilaintilf sued to I'ecover oii 
acconnt of profits of the plaint lands Rs. 1 5 0  for thê

W (1917) 41 Mad. 188 (» )/jgr^g) 21 All. 425.
(lb94) 19 Boiu. 532.(2) C191S) 40 AU. 292.
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t h r e e  y e a r s  19L5, 1 9 1 6  a n d  1 9 1 7  a s  i ) e r  d e c r e e  i n  s u i t  

N o .  35 o f  1 9 1 6 .

w l i i c l i  p a r t i t i o n  w a s  
?x c l a i m  n o t  o n l y  l o r  

f u t u r e  m e s n e  i^ ro fit? '.

1920.

T h a t  w a s  a  p a r t i t i o n  s u i t  m  
a s k e d  f o r  a n d  p o s s e s s i o n  w i t h  

p a s t  m e s n e  p r o f i t s ,  b u t  a l s o  f o r  

T h e  d e c r e e  w h i c h  g r a n t e d  p a r t i t i o n  m a d e  n o  r e f e r e n c e  t o  
f t i t u r e  p r o f i t s  a l t h o u g h  p r i o r  in -o f i t s  w e r e  a w a r d e d .  
T h e  t r i a l  C o u r t  a l l o w e d  t h e  p l a i n t i f f ’ s  c l a i m ,  s a y i n g  

t h a t  “ b e c a u s e  t h e  C o u r t  d i d  n o t  n o t i c e  i t ,  i t  d o e s  n o t  
f o l l o w  t h a t  p l a i n t i l i  m u s t  l o s e  f u t u r e  p r o f i t s  T h i s  
d e c r e e  w a s  r e v e r s e d  b^^ t h e  D i s t r i c t  J u d g e  o n  t h e  

g r o u n d  t h a t  a s  f u t u r e  i^ r o fits  w e r e  e x i^ r c s s ly  a s k e d  f o r  
a n d  h a d  n o t  b e e n  e x p r e s s l y  g r a n t e d  b y  t h e  d e c r e e ,  t i i e  
c a s e  c a m e  w i t l i i n  E x p l a n a t i o n  V  t o  s e c t i o n  11 o f  t h e  

( J i v i l  P r o c e d u r e  C o d e .  T h e r e f o r e  t h e  c l a i m  s h o u l d ,  f o r  

t h e  i ) u r p o s e s  o f  t h a t  s e c t i o n ,  b e  d e e m e d  t o  h a v e  b e e n  
r e f u s e d .

A t  f i r s t  s i g h t  t i ia t  w o u l d  s e e m  t o  b e  t h e  o b v i o u s  m e a n 
i n g  o f  E x p l a n a t i o n  V .  B a t  w e  h a v e  b e e n  r e f e r r e d  t o  

t w o  d e c i s i o n s ,  o n e  D o r a i s i v a m i  A y y a r  \\ S i i b r a m a n i a  
A y y a r ^ ^ ^  a n d  t h e  o t h e r  M u h a m m a d  I s h a q  K h a n  v .  
M u h a m m a d  B u s t a m  A l i  K h a n ^ ^ '^  i n  w h i c h  t l i e  c o n t r a r y  
w a s  d e c i d e d .  A  d i s t i n c t i o n  w a s  m a d e  b e t w e e n  a  c l a i m  

f o r  p a s t  p r o f i t s  a n d  a  c l a i m  f o r  f a t u r e  iH 'o f lts , lU eca iise  

t h e  c l a i m  f o r  t h e  l a t t e r  w o u l d  n o t  h a v e  a c c r u e d  w h e n ' 

t h e  s u i t  w a s  f i l e d .

I t  w a s  h e l d  t h a t  t h e  w o r d  “ r e l i e f ”  i n  t h e  e x p l a n a -  
t i o n  m e a n t  r e l i e f  a r i s i n g  o u t  o f  t l i e  c a u s e  o f  a c t i o n  
w h i c h  h a d  a c c r u e d  a t  t h e  d a t e  o f  s u i t  a n d  o n  w h i c h  t h e  

s u i t  w a s  b r o u g h t ,  a n d  d i d  n o t  i n c l u d e  r e l i e f  s n c l i  a s  
m e s n e  p r o f i t s  a c c r u i n g  a f t e r  t h e  d a t e  o f  s u i t  a s  t o  

w h i c h  n o  c r u s e  o f  a c t i o n  h a d  a r i s e n .  W e  h a v e  n o t  B e e n  
r e f e r r e d  t o  a n y  d e c i s i o n  o f  t h i s  C o u r t  on. t h e  p o in t s  N o  
d o u b t  t h e r e  a r e  a u t h o r i j i i e s  t o  t h e  e f f e c t  t h a t  t h e  I 'e lleX  

c l a i m e d  m u s t  h a v e  b e e n  o n e  w h i c h  t h e  C o u r t  w a s
W (193 7) 41 Mad. 188. (3) (1918 ) 40 All. 292. "



958 INDIAN LAW REPORTS. [YOL. XLIV.
n>

1920. b o n n d  t o  g r a n t  a n d  n o t  o n e  w l i i c l i  i t  w a s  ( l i s c r e t i o n a r y  
w i t l i  t l i e  C o u r t  t o  g r a n t ,  b n t  I  s e e  ] i o  l o g i c a l  b a s i s  in  
t h i s  c a s o  f o r  sv ic li a  d is (  i n c t i o n .  T J ic  a u t l i o r i t i e s  w i t h  

r e g a r d  t o  f t i t u r e  m e s f .e  p r o f i j-s  w lr ic l i .  a r e  c i t e d  b y  

M r . M n l l a  a t  p .  GO (r )th  e d i t i o n )  o f  b i s ,  C o n r n ie n t a r y  o n  

t l ie  C i v i l  P i ’o c e d n r e  C o d e  o f  19 0S  a r e  a l l  c a s e s  n n d e r  
t h e  C o d e  o f  1S82.

^ G r a n te d  ( l ia t  a  c la im  f o r  f u t u r e  x ^ ro fits  c a n  b e  m a d e  

b y  a  p la in  K ir , a n d  c a n  b e  g r a n t e d  ]\y t h e  C o n r t  i n  i t s  

(]ec:i*ec, t l ie n  i t  i s  d i  d i c i i l t  t,o s e e , w i t h  a i l  d u e  r e s p e c t  t o  
t l ie  le a iM io d  .T n d g e s  w h o  d e c i d e d  i n  f a v o u r  o f  t h e  
o p p o s i t e  v i e w  in  t l ie  c a s e s  T lu iv e  r e f e r r e d  to , w i r y  a  c l a im  
f o r  f u t u r e  p r o f i t s ,  i f  m a d e ,  c a n n o t  b e  c o n s i d e r e d  a s  r e l i e f . 
c - la in ie d  in  t l i e  p l a i n t  w i t h i n  t l i e  m e a n i n g  o f  E x p l a n a 
t i o n  V .  U n d e r  t h e  C o d e  o f  1(S82 t h e  a m o u n t  o f  n ie s n o  
p r o f i t s  h a d  i o  b e  d e t e r m i n e d  i n  e x e c i iL io n  p r o c e e d i n g s ,  

a n d  s e c t i o n  S l-l w l i i c l i  d e a l t  A v itli t h e  q u e s t i o n s  w h i c h  
l i a d  t o  b e  d e c i d e d  b}^ t h e  C o u r t  i n  e x e c u t i o n  o f  a  d e c r e e  

a n d  n o t  b y  a  se p a ra t .e  s u i t ,  e n a c t e d  b y  c la u s e  ( c )  t h a t  

n o t J i in g  i n  t h a t  s e c t i o n  s h o u l d  b e  d e e m e d  t o  b a r  a 

s e p a r a t e  s u i t  f o r  m e s n e  x^ ro fits  a c c r u i n g  b e t w e e n  t h e  
I n s t i t u t i o n  o f  t h e  f ir s t  s n i t  a n d  t h e  e x e c u t i o n  o f  t h e  

d e c r e e  t l i e r e i n ,  w h e r e  s u c h  p i ’o f i t s  w e r e  J io t d e a l t  w i t h  
b y  s u c h  d e c r e e .  T l ia t  i s  t o  s a y ,  I  x'̂ i’^ s u m e , i n  e x e c u 
t i o n  5 f  sn p h  T ie c r e e . T h e r e f o r e  i t  c o u l d  b e  d e d u c e d  

f r o m  t l i a t  c la u s e  t h a t  e v e n  i f  f u t u r e  p r o f i t s  w e r e  c l a i m e d  
h u t  w e r e  n o t  d e a l t  w ith , b y  t h e  d e c r e e ,  t h e n  i n  sx^ite o f  

E x x > h in a t io n  I I I  t o  s e c t i o n  13  w h i c h  c o r r e s p o n d e d  t o  

E x x ) la n a t i o n  V  o f  s e c t i o n  11 o f  t h e  C o d e  o f  15)08, a  sex^ arate  
s u i t  f o r  f u t u r e  xn’o f i t s  w a s  n o t  b a r r e d .  T h a t  c l a u s e ‘d o e s  

n o t  ax:)pear i n  O r d e r  X X ,  R u l e  1 2 , t h e  c o r r e s p o n d i n g  
X :>rovision  in  t h e  C o d e  o f  1 9 0 8 , a n d  t h e r e  m u s t  b e  s o m e  

v e r y  c o g e n t  r e a s p n  ^ or  i t s  n o t  h a v i n g  b e e n  r e - e n a c t e d .  
T ]iay. r a l e  d e a ls  w itlj^  t h e  q u e s t i o n  w h a t  t h e  C o u r t  m a y  

d e c r e e  i n  a  s u i t  f o r  t h e  r e e o v e r y  o f  x ^ o s s e s s io n  o f  

i t n t n o v e a b le  p r o x )e r t y .  I t  w a 's  f o r  t h e  f i r s t  t i m e
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p r o v i d e d  t h a t  t l i e  C o i l r t  m ? g l i t  d i r e c t  a n  i n q u i r y  a s  t o  

f u t u r e  p r o f i t s  a n d  t h e n  a  f in a l  d c c r e e  m u s t  b e  p a s s e d  i n  

a c c o r d a n c e  A v itli tlie*  r e s u l t  o f  s u c k  e n q u i r y .  N o w  i t  

a p i i e a r s  t o  m e  t l ia t  the"* l a s t  c l a u s e  o f  s e c t i o n  2 M  o f  
t l i e  C o d e  o f  1 8 8 2  at\is n o t  r e - e n a c t e d  b e c a u s e  t l ie r e  w a s  n o  
l o n g e r  a n y  n e c e s s i t y  t l ia t  t l i e  b a r  a g a i n s t  m u l t i p l i c i t y  

o f  s u i t s  j ) r o v i d e d  b y  s e c t i o n  11  s l i o u l d  n o t  a ]D p ly  to 
c l a i m s  f o r  f u t u r e  p r o f i t s  i f  m a d e .  T h e  q u e s t i o n  w l i e t h e r  
a  s u b s e q u e n t  s u i t  f o r  f u t u r e  m e s n e  p r o f i t s * \ v o u ld  l i e  

w a s  d e c i d e d  in  t l i e  a l f i r m a t iv e  u n d e r  l l i e  C o d e  o f  1 8 8 2  
i n  S h e o  K u m a r  v .  N m x i i n  Das'^^^. W h e t l i e r  s u c l i  a  s u i t ,  

i f  t h e  c l a i m  h a s  n o t  b e e n  m a d e  i n  t h e  f i r s t  s u i t ,  w i l l  
s t i l l  l i e ,  c o n s i d e r i n g  t h e  p r o v i s i o n s  o f  O r d e r  I I ,  R u l e  2  
a n d  t l ie  a l t e r a t i o n s  m a d e  i n  t h e  C o d e  o f  19 08 , O r d e r  X X ,  

R u l e  12 , r e m a i n s  t o  b e  d e c i d e d .  O n  t h e  w h o l e  I  p r e f e r  
t o  a g r e e  w i t h  t h e  o p i n i o n  e x p r e s s e d  b y  M r .  J u s t i c e  

A d d in g  i n  D o r a i s i u a m i  A y y a r \ .  S i i l j r a m a n i a  A y y a r ^ ' ^  
a c lh e r i n g  t o  t h e  d e c i s i o n  o f  h i m s e l f  a n d  M r .  J u s t i c e  
H a n n a y  i n  R a m a s w a r n i  T y e r  v .  S r i r a n g a v a j a  T y e n g c u '^ ^ K  
I t  a p p e a r s  t o  m e  d e s i r a b l e  t o  g i v e  i t s  p l a i n  m e a n i n g  to 
E x i ) ] a n a t i o n  V  o f  s e c t i o n  11 , s o  t h a t  i n  t h i s  c a s e  t h e  

p la iu t i f l :  haA ^ing c l a i m e d  f u t u r e  m e s n e  p r o f i s  a n d  t h e  
C o u f t  h a v i u g  i n  i t s  d e c r e e  s a id  n o t h i n g  w i t h  r e g a r d  t o  
t h e  f u t u r e  j i r o f i t s ,  w e  m u s t  t a k e  i t  t h a t  t h e  Q o u r t  r e f y .s e d  
t o  g r a n t  t h e m .  •

T h e r e f o r e  t h e  a p p e a l  f a i l s  a n d  m u s t  b e  d i s m i s s e d  
w i t h  c o s t s .

H e a t o i s ,  J . :— T h e  p o in t  b e fo r e  u s  r e la te s  t o  w h a t  

h a p p e n s  w h e n  a p la in t i f f  su e s  fo r  r e d e m p tio n  o r  p o s s e s 

s io n  a n d  in  h is  i3la in t  c la im s  fu t u r e  m e s n e  p r o fits  a n d  

t h e  d e c re e  is  s i le n t  as to  s u c h  m e s n e  p r o fits .

T h e r e  a r e  t w o  v i e w s  : o n e  i s  t h a t  p l a i n t i f f  c a n  b r i n g  
a  s e c o n d  s u i t  t o  r e c o v e r  t h e  m e s n e  jH ’o f i t s ; t h e  o t l i ^ r .  
t h a t  h e  c a n n o t .

(1) (1902) 24 All. 501.
(3) (1914) 2 L. W . 8.

(1917).41 Mad. 188.

1920.
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B ir  ASKAR 

V.
I’ APvASIIRAM
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1020. T h e  m a t t e r  b a s  b e e n  a  g o o d  d e a l  d is cA is s e d  a n d  i s  tlie - 

s u b j e c t  o f  t w o  d e c i s i o n s ,  o i i e  i n  D o i ' a i s w a m i  v .  A y y a r '  
S i i b r a m a n i a  A y y a r ^ p  a n d  t h e  o t h e r  i n  M u h a m m a d '  
I s h a y  K h a n  v . M u l i a m m a d  l i u s t a m  O i^ in io n s
h a v e  n o t  b e e n  u n a n i n io u s .  T h e  m U tte r  a t  f i r s t  s i g h t  

a p p e a r s  t o  b e  o n e  o l  d e t a i l .  N e v e r t h e l e s s  i t  s e e m s  t o  m e  to- 
c o n c e a l  a n  i m p o r t a n t  m a t t e r  o l  p r i n c i ] ) l e .  O a r  l a w  p r o 

v i d e s  as a m a t t e r  o f  p r i n c i i ) l e — a v e i y  i m p o r t a n t  p r i n c i -  

p l e — t h a t  t l i e  m u l t i p l i c i t y  o f  s u i t s  s h o u l d  b o  d i s c o u r 

a g e d  ; t h a t  t w o  s u i t s  s h o u h l  n o t  b e  b r o u g h t  w h e r e  o n e  

w i l l  s u i l i c e .  T h a t ,  b r o a d l y  s t a t e d ,  i s  t h e  p r i n c i p l e ,  a n d  

i t  i s  g i v e n  e i f e c t  t o  b y  s e c t i o n  11 o f  o n r  C o d e  o i  C i v i l  

P r o c e d  a r e .  E x p l a n a t i o n  Y  t o  t h a t  s e c t i o n  s a y s  : “  A n y  
r e l i e f  c l a i m e d  i n  t h e  i i l a i n t ,  w h i c h  i s  n o t  e x p r e s s l y  
g r a n t e d  b y  t l ie  d e c r e e ,  s h a l l ,  f o r  t h e  p u r p o s e s  o f  t h i s  

s e c t i o n ,  b o  d e c m ie d  t o  h a v e  b e e n  r e f u s e d . ”  N o w " i n  t h e  
e a r l i e r  s u i t  t h i s  r e l i e f  o f  f u t u r e  m e s n e  p r o f i t s  w a s  

e x p r e s s l y  c l a i m e d .  I t  w a s  n o t  g r a n t e d  a n d  t h e r e f o r e -  

■ a i^ p a re n tly  i t  m u s t  b e  d e e m e d  t o  h a v e  b e e n  re fu s e d y . 

a n d  i f  i t  is  s o  d e e m e d  t o  h a v e  b e e n  r e f u s e d ,  t h e n  th e - 
p r e s e n t  s u i t  c l e a r l y  w i l l  n o t  l i e .

R u l e  1 2  o f  O r d e r  X X  e x p r e s s l y  e m i j o w e r s  a  C o u r t  tt> 
m a k e  a n  o r d e r  f o r  f u t u r e  m e s n e  p r o f i t s .  W h a t  t h e  

C o ^ ir t  m a y  < 10, t h e  l i t i g a n t  c a n  p r o p e r l y  a s k  t l ie  C o u r t  
t o  d o .  I t  i s ,  t h e r e f o r e ,  q u i t e  i n  o r d e r  f o r  t h e  l i t i g a n t  

t o  a s k  i n  h i s  p l a i n t  f o r  f u t u r e  m e s n e  p r o f i t s .  I t  s e e m s , 
t o  m e  t h a t  i f  h e  d o e s  s o ,  t h e n  i t  i s  l i i s  b u s i n e s s  to- 

o b t a i n  a n  o r d e r  o f  t h e  C o n  I't o r  a n  a d j u d i c a t i o n  o f  t h e  

C o u r t  o n  t h a t  m a t t e r  w h i c h  h o  h i m s e l f  h a s  e x p r e s s l y  

b r o u g h t  i n t o  h i s  p la in t .  I f  i t  i s  o v e r l o o k e d  b y  t h e  C o u r t ,, 
t h e n  i t  is  t h e  l i t i g a n t ’ s  b u s i n e s s  t o  r e m i n d  t h e  C o u r t

* o f  i t s  o v e r s i g h t  <and t o  h a v e  i t  c o r r e c t e d ,  o r  t o  a p p e a l  

a g a in s t  t h e  d e c r e e  w h i c h  i s  s i l e n t  a s  t o  t h i s  m a t t e r  
■ w h ich  t h e  i3l a in t a f l  h a s  a s k e d  t o  h a v e  d e c i d e d .  I t  s e e m s  
t o  m e ,  t h e r e f o r e ,  t h a t  t h e  ip ia tte r  i s  t y p i c a l l y  o f  t h e  

(1917) 41 Mad. 188. ®  ( l y i g )  40 AIL 292.
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k i n d  t o  w l i i c l i  o u r  g e n e r a l  p r i n c i p l e  e m b o d i e d  i n  

» s e c t io n  11 o f  t h e  C o d e  i s  i n t e n d e d  t o  a p p l y .  M y  L o r d  
t l i e  C h i e f  J u s t i c e  h a s  p o i f t t e d  o u t  t h a t  u n d e r  t h e  o k l  

r C o d e  t h e r e  w a s  a  d i l f e r e n t  in ’o t i s i o n  ; t h a t  t h e r e  w a s  a 

r e a s o n  t h e n ,  a r i s i n g  o u t  o f  s i ) e c iJ ic  w o r d s  a p p e a r i n g  in  
s e c t i o n  2 4 4  o f  t h e  C o d e ,  f o r  h o l d i n g  t h a t  a  s e c o n d  s u i t  
f o r  f u t u r e  m e s n e  p r o f i t s  w o u l d  l i e .  T h a t  e x c e p t i o n  t o  

a  v e r y  i m p o r t a n t  g e n e r a l  p r i n c i p l e  n o  l o n g e r  a p p e a r s  i n  
o u r  p r e s e n t  C o d e ,  a n d  i t  s e e m s  t o  m e ,  t h e r e f o r e ,  b e  

i n c u m b e n t  o n  u s  t o  a p p l y  t h e  g e n e r a l  p r i n c i p l e .

I  t h i n k ,  t h e r e f o r e ,  t h a t  t h i s  a p p e a l  f a i l s  a n d  m u s t  b e  

d i s m i s s e d  w i t h  c o s t s .

'D e c r e e  c o n f i r m e d .

J. a . K.

ATM AR AJt
B iiaskar

V .

PiU lA SIlE ASf.
B a l l a l .

1920.

A P P E L L A T E  C I V I L .

B efore Sir Norman Macleod, K t., C h ief Justice, and M r. Justice Heaton.

NAM DEO SATVASIIET SH IM PI ( o k ig in a l  P l a i n t i f f ) .  A p p e l l a n t  '<i, 

DHONDU w a l a d  SADASHIV, P A T IL  ( o r ig in a l  D e f e n d a n t ) ,  E e s -

PONDENT.® ^

: Sale deed— Uiiregistercd agreement to reconvey— M ortgage h j condition<^  ̂ sale 
— Constructio7i o f  documents.

The plaintiff purchased'tho property in suit from  the clefradant iu 1805 
aud at the same time he passed an agreement to reconvey the properly after 
iive years. Tliis document was not registered. Thereafter the phiintiff leased 
ihe land to the defendant from  time to time and in 1916 sued to recover 
possession on the strength o f  the rent-notes passed to him by tf.ie defendant. 
The Court o f  first instance allowed the plaintiff’s claim h(jldiiig that sec
tion 10A o f  the Dekkhan Agriculturists’ Eelief A ct did not,apply and that 

*:̂ tlie agreement to reconvey could not be looked into for  want o f registration, 
^ h e  lower appellate Court reversed the decree on the ground tliat the sale deed 

was obtained by  misrepresentation and tlfat the defendant would never
*

* Second Appeal N o..1053 of 1918.

1920. 

January ^T-.-


