
1920. I t  i s  o b v i o u s ,  t h e r e f o r e ,  t h a t  ^.tlie d e f e n d a n t ’ s  c o n t e n t i o n  
c a n n o t  b e  s u s t a in e d ,  ;x n d  t h e  s u c c e e d s  t o  th e-
f o u r t e e n  a n n a s  a s  t h e  h e i r  o f  A m i n a .  T h e  a p p e a l  is-
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M ir  I sub

V.

isAu. d i s m i s s e d  w i t h  c o s t s .

A p p e a l  d i s m i s s e d  
J. G. R.

B eforc Sir Norman M adeod, Kt.y C h ief Justice, and Mr. Jmtice Heaton. 

R A M C H A N D K A  IIA G IIU N A T II SIIIItCxAONKAR (oRiGiNAr. P la in tifitX  

AprmxANT V. V ISH N U  B A B A J I IIIN D A L E K A R  and oth ers (okiqi- 
Jamiauj -•>. DliKENDANTS), Ekspondents.'^

Landlord and tenant— AcjrUmltaral lease— Annual tenancy— Tenant huilding' 
0)1 a portion o f  the land to the hn<noled(je o f  landlord— Suit In ejeatnient—  
Tenant hound to vacatc— Landlord bound to compensate in e<iuitijfor tenant's 

hnildifif/.

The defomlaut was £or a uuiiil)er o f  years in occupation o f  plaintiff’s land 
as an annual tenant. On a portion o f  Lho land, tlie defendant in 1.882 erectcd 
a  building to the knowledge o f  tlio plaintilT. The plaintifl: after giving notice- 
sued t o  e j e c t  the defendant in 1914 and prayed that the land be roHtored to 

liini by  removing the defendant’B biiihliiig. The trial court ordered the- 
lilaiiitifl- to get possession on paying Rs. 2,000 to the defendant. 
The a[)pellate Court reversed the decree on tlio ground that the defendant 
l)eing allowed without objection to buihl on a portion o f  the land, the agricul- 
iiral l&aee for a j-^ar had becouio a building lease. On appeal to tlie High

Court,

Held, reatoring the decree o f  the trial Court, that the plaintilf was entitled 
to get vacant possession at the expiration o f  the defendants’ term o f  tenancy, 
but on the facts o f  the case he was in ecpiity bound to compensate tlifr 

: defendant for retainuig his building.

Second  a p p e a l  a g a i n s t  t h e  d e c i s i o n  o f  T .  R .  K o t w a l ,  

A s s i s t a n t  Jnd^^a a t  R a t n a g i r i ,  r e v e r s i n g  t h e  d e c r e e  

;  ■ ' ■ p a s s e d  b y  A b r a h a m  I s s a c ,  J o i n t  S u b o r d i n a t e  J u d g e  a t  

M a lw a n .
" A c t i o n  i n  e je c t m e n t .

- <r
* Sceoud Appeal N ov!,1 60 o f  1918.
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T h e  la n d  i n  s u it  b e l o n g e d  t o  t h e  p l a i n t i f f .  

l e t  t o  d e f e n d a n t s  N o s .  1 t o  2 ’ s  f a t h e i ’ B a b a j i  in  1 8 5 3  f o r  a  

t e r m  o f  t e n  y e a r s  f o r  a g r i c o l t i i r a l  i^ u r p o s e s ; a n d  a f t e r  

t h e  e x p i r a t i o n  o f  t l ia t  t e n a n c y  i t  w a s  h e l d  b y  t h e  

d e f e n d a n t s  o n  a  y e a r l y  t e n a n c y .  ^

I n  a b o u t  1 8 8 2 , t l ie  d e f e n d a n t s  e r e c t e d  a  s t o r i e d  b u i l d ­

i n g  o n  a  p o r t i o n  o f  t h e  l a n d .

T h e  p la in t iH  s e j 'v e d  t h e  d e f e n d a n t s  w i t h  a n o t i c e  t o  

v a c a t e  a n d  d e l i v e r  p o s s e s s i o n  o f  tJ ie l a n d .  T h e  d e fe n d * - 

a n t s  h a v i n g  f a i l e d  to  v a c a t e ,  t h e  X )la in tifi: silted  in  1 9 1 4  

t h a t  ( a )  p o s s e s s i o n  o f  l l i e  p l a i n t  i j r o p e r t y  b e  r e s t o r e d  

t o  t h e  p l a i n t i f f  b y  r e m o v i n g  d e f e n d a n t ’ s b n i l d i n g  t h e r e ­

i n  ; (£>) i f  t h e  b u i l d i n g  b e  n o t  r e m o v e d  w i t h i n  t h e  t i m e  

s t i p u l a t e d  b y  t h e  C o u r t ,  i t s h o n l d  b e  o r d e r e d  t h a t  t l i e  
p la i n t i H  d o  r e c o v e r  p o s s e s s i o n  o f  th e  x ^ r o p e r ty  w i t h  t h e  

t h e  b u i l d i n g  t h e r e i n ; ( 6*) p la in t i l l ;  b e  a w a r d e d  m e s n e  

j ) r o l i t s .

T h e  d e f e n d a n t s  c o n t e n d e d ,  i n t e r  a l i a ,  t h a t  t h e y  h e l d  
t h e  l a n d s  a s  x > e r m a n e n t  t e n a n t s  ; t h a t  t h e y  h a d  b e e n , 
l o n g  a l l e g i n g  t h e i r  p e r m a n e n t  t e n a n c y  a n d  t h a t  i t  w a s  

e v i d e n t  f r o m  p la in t i lE ’s  c o n d u c t  t h a t  t h e y  a d m i t t e d  i t ; 

t h a t  t h e  d e f e n d a n t s  h a d  e r e c t e d  b u i l d i n g s  i n  t h e  l a n d  

a t  a  la i-g e  c o s t  a n d  r e a r e d  t r e e s ,  w h i c l i  w e r e  n e v e r  
o b j e c t e d  t o  b y  t h e  p l a i n t i l l ; ; t h a t  t h e r e f o r e  t h e y  c o u l d  

n o t  b e  e j e c t e d  a n d  i f  t h e  C o u r t  h e l d  o th erv^ tise  c o m w e n -  
s a t i o n  m u s t  b e  i^ a id  to  t h e m .

T h e  S u b o r d i n a t e  J u d g e  h e l d  t h a t  t h e  d e f e n d a n t s  w e r e  
y e a r l y  t e n a n t s  a n d  w e r e  l i a b l e  t o  e v i c t i o n .  H e ,  t h e r e ­

f o r e ,  d e c r e e d  t h a t  t h e  p l a i n t i l l  d o  r e c o v e r  j p o s s e s s i o n  
o f  t h e  p l a i n t  p r o p e r t y  w i t h  b u i l d i n g s ,  t r e e s ,  & c,, f r o m  
t h e  d e f e n d a n t s  o n  p a y m e n t  o f  R s .  2 ,000.

O n  a p p e a l  t h e  A s s i s t a n t  J u d g e  r e v e r s e d  t h e  d e c r e e  013. 
t h e  g r o u n d  t h a t  t h e  d o c u m e n t s  a n d  ccn idvLct o f  t h e  p a r ­

t i e s  f o r  a  l o n g  t i m e  s h o w s . t h a t  t h e r ^  w a s  s u b s e q u e n t  
r e c o g n i t i o n  b y  t h e  p la in t i iE  o f  t h e  f a c t  o f  a  p e r m a n e n t  

ILRX2—4 •

1920.

Vi?ii.N'n
B a k a j i .
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1920. leaw e o f  t l ie  l i o i i s o  ; t h a t  t l i e  a g i ’ L c iiU iira l l e a s e  w a s  

t u i j i e d  i i .- 't o a  l)ii iU U tig  leaTie ; a n ( l  i . l i e r c f o r e  t h e  p l a b i t i f f  

w a s  e s t o p p e d  1‘r o n i  t i v i c l i n g  t h e  d e f e n d a n t s  f r o m  t h e  

l io i i s e .

T l i e  p l a i i i t i i r  a p p e a le d  t o  t h e  H i g h  C o u r t .

B a J c l i a l e  f o r  iV". i l f .  S a r n a r t J i ,  f o r  i l i e - a p p e l h i i i t .

A .  Gr. D e m i ,  foi- r c s p o i i d e j i t  N o .  L  

M a c l e o d ,  0 . : — T l i e  p h u i i t i d '  s u e d  f o r  p o s s e s s i o n  

OL t h e  p l a i n t  ju^oiHM’t y  a n d  t h a t  i t  m i g h t  h e  I 'e s t o r e d  to  

l i i m  l)y  r e n iu v in g  t ) ie  d e C e i id a i i t ’ s  b u i h l i n g .  T i i e  t r ia l  

C o u r t  o r d e r e d  t h e  p h i i t i t i f f  t o  g e t  p o s s e s s i o n  o n  p a y i n g  

R s .  2 ,0 0 0  i o  th e  d e l ’e n .ch in t . T h e  a p p e U a t e  J u d g e  
r e v e r s e d  t h e  d e c r e e  o f  t l ie  U iw e r  C o u r t  a n d  d i r e c t e d  t h a t  
t l ie  d o l 'e iu la 'n t  s h o u h .1. r e t a i n  p o s s c 's s io n ,  o f  t h e  h in d  

c o v e r e d  h y  t h e  } ) u i h l i n g .  T l i e  t e n a n t  h a s  b e e n  in  

p o s s e s s io n  o f  th e  l a n d  f o r  a  c o n s i d e r a b l e  n n m l ) e r  o f  

y e a r s ,  l )u t  i t  is  a d m i t t e d  t h a t  h e  i s  n o t  a  ] ) o r m a n e n t  
t e n a n t  u n d e r  t l ie  d o c u m e n t s  w h i c h  e x i s t ,  n o r  c a n  h e  
c l a i m  to  b e  ti p e r m a n i3n t  t e n a n t  u n d e r  s e c t i o n  8 5  o f  t l ie  

L a n d  R e v e n u e  C o d e .  B u t  t h e  l e a r n e d  a p p e l la t e  J u d g e  
o o i is i .d e r s  t h a t  b e c a u s e  h e  l ia s  b e e n  a l l o w e d  w i t h o u t  
o b j e c t i o n  t o  b n i l d  o n  a  i ) o r t i o n  o f  t h e  l a n d ,  t h e r e f o r e  

w h a t  w e r e  a g r i c u l t u r a l  l e a s e s  f o r  a  y e a r  I ia d  b e c o m e  
b u i l d i n g  le a s e s .  I  a m  a f r a i d  I  c a n n o t  f o l l o w  th a t ,  
a r g u m e n t .  T h e  o r d i n a r y  r u l e  i s  t h a t  a  t e n a n t  m u s t  
g i v e  u p  v j^ .cant p o s s e s s i o n  a t  t h e  e n d  o f  h i s  t e r m .  I f  l ie  

b u i l d s  h e  b u i l d s  a t  h i s  o w n  r is V , a n d  a t  t h e  e n d  o f  t h e  

t e r m  h e  c a n  ta k e  a w a y  h i s  b u i l d i n g .  I f  h e  l e a v e s  i t  

t h e r e ,  i t  b e c o m e s  th e  l a n d l o r d ’ s  i^ ro p e rt j^ .

T h e n  i t  s e e m s  t h a t  t h e  l e a r n e d  a p p e l la t e  J u d g e  h a s  

c o m e  t o  t h e  c o n c l u s i o n  t h a t  t h e r e  w a s  a  s o r t  o f  a n  
e s t o p p e l  w h i c h  c r e a t e d  a  p e r m a n e n t  t e n a n c y  a s  r e g a r d s  
tKe portion of t h e ,  l a n d  b u i l t  i i p o n .  B u t  t h a t  w o u l d  b e  

t o  i g n o r e  t h e  r e a l  n a t u r e  o f  a n  e s t o p p e l  w h i c h  p r e v e n t s  
a  p a r t y  t e l l i n g  t f ie  t r u t h ,  b u t  i t  c o u l d  n o t  p o s s i b l y



^ cr e a te  a  p e r m a n e n t  t e n a n c y .  A l l  t l ia t  w e  c a u  s a y  i s  
t l ia t  t h e r e  is  c e r t a i n l y  a n  e q u i t y  i n  t l i i s  p a r t i c u l a r  c a s e  

o n  i t s  o w n  f a c t s  i n  f a v o u r  o f  t h e  p la in t i f l ;  b e i n g  b o n n c l  
t o  c o m p e n s a t e  t h e  d e f e n d a n t  i f  h e  g i v e s  n o t i c e .  T h e  
d e f e n d a n t  h a s ' b e e n  i n  p o s s e s s i o n .  H e  a l s o  p a id  r e n t  

f o r  t l i i s  l a n d  f o r  a* v e r y  l a r g e  n u m b e r  o f  y e a r s  a n d  h a s  
b u i l t  t o  t h e  k n o w l e d g e  o f  t h e  p h a in tiff i,  a s  i s  a d m i t t e d ,  

o n e  o f  t h e  f in e s t  h o u s e s  i n  M a lv a n ,  a n d  w e  m u s t  

t h i s  t h a t  v e r y  p r o b a b l y  t h e  d e f e n d a n t  t h o u g h t  l i e  w o u l d  

n o t  b e  d i s t u r b e d .  B u t  n o w  t h e  l a n d  h a s  g o n §  u p  i n  

v a lu e ,  a n d  t h e  p l a i n t i f f  e v i d e n t l y  i s  * i o t  c o n t e n t  w i t h  
r e c e i v i n g  t h e  v e r y  s m a l l  r e n t  r e c e i v e d  b y  h i m  o n  t h e  
t e r m s  o n  w h i c h  h e  l e t  i t  t o  t h e  d e f e n d a n t ,  w i t h  t h e  

r e s a l t  t h a t  h e  h a s  g i v e n  n o t i c e .  H e  g e t s  a  f in e  h o u s e  
u n d e r  t h e  d e c r e e  o f  t h e  t r i a l  C o u r t  w h i c h  p r o b a b l y  i s -  
w o r t h  m u c h  m o r e  t h a n  R s .  2,000 h a v i n g  r e g a r d  t o  t h e  

i n c r e a s e d  p r i c e s .  I f  w e  o r d e r  t h e  d e f e n d a n t  t o  r e m o v e  
t h e  h o u s e  i t  w o u l d  p r o b a b l y  b e  w o r t h  n o t h i n g  a s  t h e  

m a t e r ia l s  w o u l d  n o t  f e t c h  m u c l i  w h e n  b r o k e n  u p .  
I  t l i i n k  w e  o o g l i t  t o  r e l y  u p o n  t h e  d i s c r e t i o n  o f  t h e  t r i a l  
C o u r t  a n d  h o l d  t l ia t  th is , w a s  a  c a s e  i n  w h i c l i  i n  e q u i t y  
t l i e  p l a i n t i f f  o u g h t  t o  c o m p e n s a t e  t h e  d e f e n d a n t  f o r  
r e t a i n i n g  h i s  b u i l d i n g .  W e  a l l o w  t h e  a p p e a l  a n d  

r e s t o r e  t h e  d e c r e e  o f  t h e  t r i a l  C o u r t .  T h e  p la in t i fE  
w i l l  g e t  h i s  c o s t s  t h r o u g h o u t  f r o m  th e  1 s t  d e f e n d a n t .  
T h e  c r o s s - o b j e c t i o n s  a r e  d i s m i s s e d  ^ i t h  c o s ^ s .

Heaton, J . :— I  a g r e e  t o  t h e  d e c i s i o n  p r o p o s e d .  T h e  

m i s t a k e  m a d e  b y  t h e  l o w e r  a p p e l l a t e  C o u r t ,  I  t h i n k ,  w a s  

t h a t  i t  i n f e r r e d  s o m e t h i n g  p r e c i s e  w h e n  i t  w a s  l o g i c a l l y  
i m p o s s i b l e  t o  i n f e r  a n y t h i n g  b u t  w h a t  w a s  v a g u e .  
N o  d o u b t  i t  i s  q u i t e  l o g i c a l  t o  s a y  t h a t  t h e r e  m u s t  h a v e  

b e e n  s o m e  s o r t  o f  i i n d e r s t a n d i n g ^ b e t w e e n  t h e  l a n d - l o r d  

a n d  t h e  t e n a n t ,  f o r  t h e  l a t t e r  n e v e r  w o u l d  h a v e  p u t  u p  

s u c h  a  c o s t l y  b u i l d i n g  a s  h e  d i d ,  i f  h e  h e l d  o n l y  t h e  
p o s i t i o n  o f  a n  a n n u a l  t e n a n t .  B u t  w h e n  w j  c o m e  t o  

.th e  q u e s t i o n  w h a t  ;^ a s  i t  t h a t  w a s  u n d e r s t o o d  between.
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)20, t h e  l a n d - l o r d  a n d  t e n a n t  w e  f in d  o v e r y t l d n g ' i s  v a g n o ... 
T h e r e  Vng in  w r i l . i l ig  a b o u t  i t .  N o  o n e  d e p o s e s i

t o  i t .  I t  i s  a l l  ,l?-ft t o  1)0 in fe iT 'o d  I r o m  ^ i'cn era l c ir(v i:im - 

s t a i i c e s .  r t  s e e m s  t o  m e  t h a t  y o n  c a n n o t ,  in  a  c a s e  l i l c e  

t in s ,  f r o m  g 'o n e ra l. c i r c v im s ja n c e s  i n f e r  t h a t  w l i i c h  
r e q n i r o s  t o  h e  p r o v e d  h y  d e f i n i t e  e v w le i i c e ,  s n c l i  a s  f o r  

in s t a n c e  t h a t  t h e r e  w a s  a  b u i l d i n g ’ l e a s e ,  o r  t l ia t  t h e r e  
w a s  a  s x )e c i ( jc  u n d e r s t a n d i n g  t i ie  t e r m s  o f  w h i c l i  c a n  b e  

s t a t e d .  I  th in lv ,  th e n ^ l 'o r e  t h a t  a l l  t l ia t  w e  c a n  d o  i s  t o  

s a y  t l i a t  a l t h o u g h  t h e r e  is  n o  s p e c i t i c  a g r e e n i e n i r p r o v e d  
o f  t h e  n a t u r e  in v e r r c u l l ) y  t h e  l o w e r  a p p e l l a t e  C o n r t ,  

y e t  t l i e  c i r c u m s t a n c e s  d o  s l i o w  t l ia t  i t  w 'o n ld  b e  v e r y  

u n j u s t  t o  e v i c t  t h e  d e f e n d a n t  w i l l i o u t  a w a r d i n g  lu .m  
c o m p c y n s a t io n .  T h e r e f o i - e  I  t h i i i l c  t l i e  o ixT er p r o p o s e d  

b y  m y  L o r d  t l ie  G h ioE  J u s t i c e  i s  t h e  c o r i ’e c t  o r d e r  to  

m a k e  i n  t h i s  c a s e .

D c c r c . e  r e i > p .r s p .d .  

j .  a . E.

A P P E L L A T E  O T V T L .

20.
7/ 2 0 .

B efore Sir Norman Madcnd, Kt., C hief Jwitice, nml tlh'. Jud/ee Um ton.

„ A T M A I ! A M  B H A S K A R  D A M L E  ( o r i q i h a i .  P l a i n t i f f ) ,  A p p h l l a n t  

P A B A S I T R A I u  I iA L L A L T ^ C E L K x\ U  a n d  o r a K i iS ’ (o iu d iM A i, D n ifR N O A N T s), 

EESl’ONDKfiTS*.

M cm e profits— Partition suit— R d le f  fo r  fu ture mema p rofib  claimed hi mit' 
— D actcc not referring to future pro fit.<t— Itellpf rnimt he, deemed to have been 
refnsed— Separate suit fo r  future, profits— Civil Procedure Code {A rt V  o f  
1908), section 11, Explanation V.

In  n suit for partition, a claim was mado for posROSBiou, past nieano profits- 
and future profits. Tlie decroo which granted partition made no reference to 
futm-e pro&ts although past profits were awarded. The plaintiff having filed 
a  sepai'ate suij to recover futitfe profits for throe years,

Second Appeal No. 878 o f 1918.


