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It is obvious, therefore, that ~tlie defendant's contention
cannot be sustained, ;xnd the succeeds to the-
fourteen annas as the heir of Amina. The appealis-

dismissed with costs.

Appeal dismissed
J. G. R.

Beforc Sir Norman Madeod, Kt.y Chief Justice, and Mr. Jmtice Heaton.

RAMCHANDKA 1IAGIIUNATII SIIItCXAONKAR (oRIGiNAr. PlaintifitX

AprmxANT V. VISHNU BABAJI IIINDALEKAR and others (okiqi-
DIIKENDANTS), Ekspondents.'”

Landlord and tenant— AcjrUmltaral lease— Annual tenancy— Tenant huilding’
0)1 a portion of the land to the hn<noled(je of landlord— Suit In ejeatnient—
Tenant hound to vacatc— Landlord bound to compensate in e<iuitijfor tenant's

hnildifif/.

The defomlaut was £or a uuiiil)er of years in occupation of plaintiff's land
as an annual tenant. On a portion of Lholand, tlie defendant in 1.882 erectcd
a building to the knowledge of tlio plaintilT. The plaintifl: after giving notice-
sued to eject the defendant in 1914 and prayed that the land be roHtored to
liini by removing the defendant’B biiihliiig. The trial court ordered the-
lilaiiitifl- to get possession on paying Rs. 2,000 to the defendant.
The a[)pellate Court reversed the decree on tlio ground that the defendant
l)eing allowed without objection to buihl on a portion of the land, the agricul-
iiral 1&aee for a j-*ar had becouio a building lease. On appeal to tlie High
Court,

Held, reatoring the decree of the trial Court, that the plaintilf was entitled
to get vacant possession at the expiration of the defendants’ term of tenancy,
but on the facts of the case he was in ecpiity bound to compensate tlifr

defendant for retainuig his building.

Second appeal against the decision of T. R. Kotwal,
Assistant Jnd™a at Ratnagiri, reversing the decree
passed by Abraham Issac, Joint Subordinate Judge at

Malwan.

Action in ejectment.

<
* Sceoud Appeal Nov{160 of 1918.
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The land in suit belonged to the plaintiff.
let to defendants Nos. 1 to 2's fathei’ Babaji in 1853 for a
term of ten years for agricoltiiral i“urposes; and after
the expiration of tliat tenancy it was held by the

defendants on a yearly tenancy. »

In about 1882, tlie defendants erected a storied build-

ing on a portion of the land.

The plaintiH sej'ved the defendants with a notice to
vacate and deliver possession of tJie land. The defend*-
ants having failed to vacate, the X)laintifi: silted in 1914
that (a) possession of Ilie plaint ijroperty be restored
to the plaintiff by removing defendant’'sbnilding there-
in ; (£>) if the building be not removed within the time
stipulated by the Court, itshonld be ordered that tlie
plaintiH do recover possession of the x~roperty with the
the building therein; (6) plaintill; be awarded mesne

j)rolits.

The defendants contended, inter alia, that they held
the lands as x>ermanent tenants ; that they had been,
long alleging their permanent tenancy and that it was
evident from plaintilE's conduct that they admitted it;
that the defendants had erected buildings in the land
at a lai-ge cost and reared trees, whicli were never
objected to by the plaintill;; that therefore they could
not be ejected and if the Court held otherv~tise comwen-

sation must be i“aid to them.

The Subordinate Judge held that the defendants were
yearly tenants and were liable to eviction. He, there-
fore, decreed that the plaintill do recoverjpossession
of the plaint property with buildings, trees, &c,, from
the defendants on payment of Rs. 2,000.

On appeal the Assistant Judge reversed the decree 013
the ground that the documents and ccnidvLct of the par-
ties for a long time shows.that ther™® was subsequent

recognition by the plaintiiE of the fact of a permanent
ILRX2—4 -
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leawe of tlie lioiiso ; that tlie agi'LciiUiiral lease was
tuijied ii.-'toa l)iiiuUUtig leaTie ;an(l i.liercfore the plabitiff
was estopped lroni tivicling the defendants from the
lioiise.

Tlie plaiiitiir appealed to the High Court.
Balcliale for iv". ilf. Sarnartli, for ilie-appelhiiit.
A Gr. Dem i, foi- rcspoiidejit No. L

M acleod, 0 . : — Tlie phuiitid' sued for possession
OL the plaint juciHM'ty and that it might he I'estored to
liim )y reniuving t)ie deCeiidaiit’'s buihling. Tiie trial
Court ordered the phiititiff to get possession on paying
Rs. 2,000 io the del'en.chint. The appeUate Judge
reversed the decree of tlie Uiwer Court and directed that
tlie dol'eiula'nt shouh.l retain possc'ssion, of the hind
covered hy the }uihling. Tlie tenant has been in
possession of the land for a considerable nnml)er of
years, l)ut it is admitted that he is not a ])ormanent
tenant under tlie documents which exist, nor can he
claim to be tipermani3nt tenant under section 85 of tlie
Land Revenue Code. But the learned appellate Judge
ooiisi.ders that because he lias been allowed without
objection to bnild on a i)ortion of the land, therefore
what were agricultural leases for a year liad become
building leases. 1 am afraid 1 cannot follow that,
argument. The ordinary rule is that a tenant must
give up vjr.cant possession at the end of his term. If lie
builds he builds at his own risV, and at the end of the
term he can take away his building. If he leaves it

there, it becomes the landlord’s i“ropertj”.

Then it seems that the learned appellate Judge has
come to the conclusion that there was a sort of an
estoppel which created a permanent tenancy as regards
tKe portion of the, land built iipon. But that would be

to ignore the real nature of an estoppel which prevents
a party telling tfie truth, but it could not possibly
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ANcreate a permanent tenancy. Al tliat we cau say is
tliat there is certainly an equity in tliis particular case
on its own facts in favour of the plaintifl; being bonncl
to compensate the defendant if he gives notice. The
defendant has' been in possession. He also paid rent
for tliis land for a* very large number of years and has
built to the knowledge of the phaintiffi, as is admitted,
one of the finest houses in Malvan, and we must

this that very probably the defendant thoughtlie would
not be disturbed. But now the land has gon§ up in
value, and the plaintiff evidently is *iot content with
receiving the very small rent received by him on the
terms on which he let it to the defendant, with the
resalt that he has given notice. He gets a fine house
under the decree of the trial Court which probably is-
worth much more than Rs. 2,000 having regard to the
increased prices. If we order the defendant to remove
the house it would probably be worth nothing as the
m aterials would not fetch mucli when broken up.
I tliink we ooglit to rely upon the discretion of the trial
Court and hold tliat this, was a case in whicli in equity
tlie plaintiff ought to compensate the defendant for
retaining his building. We allow the appeal and
restore the decree of the trial Court. The plaintifE
will get his costs throughout from the 1lst defendant.

The cross-objections are dismissed ~ith cos”s.

Heaton, J.:— 1 agree to the decision proposed. The
mistake made by the lower appellate Court, I think, was
that it inferred something precise when it was logically
impossible to infer anything but what was vague.
No doubt it is quite logical to say that there must have
been some sort of iinderstanding”~between the land-lord
and the tenant, for the latter never would have put up
such a costly building as he did, if he held only the
position of an annual tenant. But when wj come to

.the question what ;~as it that was understood between.
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the land-lord and tenant we find overytldng'is vagno...

There Vng in wril.ilig about it. No one deposesi
to it. It is all ,I?-ft to 1)O infeiT'od lrom ~icneral cir(viiim-
staiices. rt seems to me that yon cannot, in a case lilce
tins, from g'oneral. circvimsjances infer that wliich

reqniros to he proved hy definite evwleiice, sncli as for
instance that there was a building’' lease, or tliat there
was a sx)eci(jc understanding tiie terms of whicli can be
stated. I thinlv, then”l'ore that all tliat we can do is to
say tliat although there is no specitic agreenienirproved
of the nature inverrcul l)y the lower appellate Conrt,
yet tlie circumstances do sliow tliat it w'onld be very
unjust to evict the defendant williout awarding lu.m
compcynsation. Therefoi-e | thiiilc tlie oixTer proposed
by my Lord tlie GhioE Justice is the cori'ect order to

make in this case.
Dccrc.e rei>p.rsp.d.

j. a. E.

APPELLATE OTVTL.

Before Sir Norman Madcnd, Kt., Chief Jwitice, nml tlh'. Jud/ee Umton.

JATMAI'AM BHASKAR DAMLE (origihai. Praintifrf), Apphllant

PABASITRAIuU IIALLALTACELKxX\U and oraKiiS’' (oiudiMAi, DnifRNOANTS),
EESI’ONDK{fiTS*.

Mcme profits— Partition suit— Rdleffor future mema profib claimed hi mit
— D actcc not referring tofuture profitt— Itellpf rnimt he, deemed to have been
refnsed— Separate suit for future, profits— Civil Procedure Code {Art V of

1908), section 11, Explanation V.

In n suit for partition, a claim was mado for posROSBiou, past nieano profits-
and future profits. Tlie decroo which granted partition made no reference to
futm-e pro&ts although past profits were awarded. The plaintiff having filed
a sepai'ate suij to recover futitfe profits for throe years,

Second Appeal No. 878 of 1918.



