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arising out of an intestacy, fjo I tliink tliat in substance 1920.

also the suit does not come under Article 123. We Kant
a an-

GOWDA
succeed to the proi“erty of a deceased relative, and by V-

Bibisiiava,.

liave here the very common case of Mahomedans who

agreement amongst themselves instead of distributing
thatproperty by sliares, hold it in common. They are
entitled under our law to do this. They are not under
an obligation to at once divide the property according
to their shares. They can hold, and continue to hold,
itin common, and having done so they hold it under
an agreement. They can continue to do so for an
indefinite period, but when they vv?ish they can put an
end to this common holding, and ask that there shall
be a partition. The ground for asking for a i)artition
in such a case is not that described in Article 123, but
it is that one of the parties to the agreement by which
hitherto they have held the j)roiderty in common desires
to put an end to that agreement and have the X)roperty
partitioned. W hen he desires to do that he has a right
to come to the Court to get the Court to do it for him.
I think, therefore, the decision that this suitwas barred
by time was wrong and a preliminary decree for j)arti-

tion should be made as proj)osed.

Decree reversed.
<J. G. B.*

APPELLATE CIVIL.

Before Sir Norman Ilacleod, Kt., Chief Justice, and

Mr. Justice Heaton.
MIE ISUB waLap MIR INUS MALCHIKAR (original Defendant No. 2), 1920.
Appettant V. ISAB and others, heirs of the decease® SIIABAJIl wataa

January
BAWASAHEB BALBALE and

another (original PLAINTIFii's), Respon-

dents*. - -

Maliomedan Law— Widow as sole heir— Share ta”eit hy her— Retur?i*-
Eacheai.

* Second Appeal No. 511 of 1917.
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1920.Where a Malumiedaii ilica leaving h widow as his sole heir the widow will
— take (jiie-i‘oin-f,h as her wharc and the remaining three-I'diirth by lleturn. The

JMIItIKUIi surplus Lhrec-fourth does not escheat to the Government.

V i i
ISAB. Bafatiin v. Bilaiii Khannitd”\ relerred to.

Second apptuil ag-ai nst t]i(3 clociyi,on ol; T. R. Kotwal,
Assistant Jiidgi3 at Ratnaglri, conlirming the decree
liasscd. by N. K. Mastalvar, Siiljordliiate Judge at

‘ Devgad. n
f

Suit to recover possetitiioii.

Tlie property in suit was owned in equal shares by
two brothers Abdulla and AUisahel) who were Sunni
M alioniedanH. Abdulla died in 1(S88 leaving two
widows Jamalbi and Latita (who dietlin 1907) and his
brother Airisalicl). On Abdulla's death, liis widows
took two annas out oT his eight anna 3llare and Alii-=

saheb took six annas.

AHisaheb died in 1897 leaving a widow Amina who
Bucceeded accoi-iling to Mahomedan law to the fourteen

.annas share of lier liusband. Amina died, in 1913.

Tlie plaintiiTs as tlie cousins oi; Amina sued to recover
her fourteen annas share wliicli was held by defend-

twit No. ly .Tamalbi kom Kazi Abdulla.
r.

Berendfmt No. 1 remained absent.

Defendant No. 2 who <claimed as purchaser from
Defendant No. 1 contended in/er aZ/a that Amina got.
one-i'ourth out of fourteen annas on Allisaheb’s death
;ind the remaining ten annas and six i%ies shares wenfe
to Jamalbi as distant kindred ; that one-third share of
Amina was held by defendant No. 1 by virtue of a will
'“"executed Iljy her husband, and that two-third of the
plaint XDroperty had been held by him for more than

W (1903)'30 Cal. 683.
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twelve years adversely to tliose under wliom the plaint-

Iffs claimed.

The Subordinate’Judge over”'iiling the defendants’
mcontention allowed the* plaintiffs*to recover fourteen

annas share aschdmed by them.

On appeal, the Assistant Judge confirmed the
-decree. *

D efeiidant No. 2 appealed to the High Const.

N. V. G-okhale, for the appellant.

B. G.Eao for G.S. Bao, for respondent No. 2.

Macleod, 0. J. :— In this case Abdulla and Allisaheb
were two Sunni Mahomedans who owned certain pro-
perty as heirs of their father in equal shares. Abdulla
<iied in 1888 leaving two widows, Jamalbi and Latifa,
and his brother Allisaheb. Under Mahomedan law
the widows would take two annas out of Abdulla’s
weight annas. Allisaheb would take six annas. Alii-
msaheb died in 1897 leaving a widow Amina. She
would siicceed according to Ma,homedan law to the
fourteen annas of her husband. It has been argued
that she would only be entitled to one-fourth of her
liusband’'s estate and in the absence of sharers, resi-

eduaries and distant kindred the three-fourths would

escheat to the Crown. That is not Mahomedan law
as we understand it. | may refer to Miilla’s Mahome-
~lan Law, 5th Ed., where the author deals in a simple
manner with the doctrine of “ Return”. In the illustra-

tion of a Mahomedan dying leaving a widow as his
esole heir, he says, the widow will take one-fourth as
share and the remaining three-fourths by “Return”. The
esurplus three-fourths does not eschcatjto the Govern-
ment He refers to Mahomed Arshad QhowdfArii
i).Sajida Banoo™' Bjifahm vy, *BHaiti

w (1878) 3 Cal. 702. * . (@ (1903) 30 Cal. 683.

~920.

Mm IsuB
u,
ISAB.



1920.

Mir Isub

isAu.

Jamiauj -=>.

950 INDIAN LAW REPORTS. [YOL. XLIV.

It is obvious, therefore, that ~tlie defendant's contention
cannot be sustained, ;xnd the succeeds to the-
fourteen annas as the heir of Amina. The appealis-

dismissed with costs.

Appeal dismissed
J. G. R.

Beforc Sir Norman Madeod, Kt.y Chief Justice, and Mr. Jmtice Heaton.

RAMCHANDKA 1IAGIIUNATII SIIItCXAONKAR (oRIGiNAr. PlaintifitX

AprmxANT V. VISHNU BABAJI IIINDALEKAR and others (okiqi-
DIIKENDANTS), Ekspondents.'”

Landlord and tenant— AcjrUmltaral lease— Annual tenancy— Tenant huilding’
0)1 a portion of the land to the hn<noled(je of landlord— Suit In ejeatnient—
Tenant hound to vacatc— Landlord bound to compensate in e<iuitijfor tenant's

hnildifif/.

The defomlaut was £or a uuiiil)er of years in occupation of plaintiff's land
as an annual tenant. On a portion of Lholand, tlie defendant in 1.882 erectcd
a building to the knowledge of tlio plaintilT. The plaintifl: after giving notice-
sued to eject the defendant in 1914 and prayed that the land be roHtored to
liini by removing the defendant’B biiihliiig. The trial court ordered the-
lilaiiitifl- to get possession on paying Rs. 2,000 to the defendant.
The a[)pellate Court reversed the decree on tlio ground that the defendant
l)eing allowed without objection to buihl on a portion of the land, the agricul-
iiral 1&aee for a j-*ar had becouio a building lease. On appeal to tlie High
Court,

Held, reatoring the decree of the trial Court, that the plaintilf was entitled
to get vacant possession at the expiration of the defendants’ term of tenancy,
but on the facts of the case he was in ecpiity bound to compensate tlifr

defendant for retainuig his building.

Second appeal against the decision of T. R. Kotwal,
Assistant Jnd™a at Ratnagiri, reversing the decree
passed by Abraham Issac, Joint Subordinate Judge at

Malwan.

Action in ejectment.

<
* Sceoud Appeal Nov{160 of 1918.



