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a r i s i n g  o u t  o f  a n  in t e s t a c y ,  fjo I  t l i i n k  t l ia t  i n  s u b s t a n c e  

a l s o  t h e  s u i t  d o e s  n o t  c o m e  u n d e r  A r t i c l e  1 2 3 . W e  
l i a v e  h e r e  t h e  v e r y  c o m m o n  c a s e  o f  M a h o m e d a n s  w h o  
s u c c e e d  t o  t h e  p r o i^ e r t y  o f  a  d e c e a s e d  r e l a t i v e ,  a n d  b y  

a g r e e m e n t  a m o n g s t  t h e m s e l v e s  i n s t e a d  o f  d i s t r i b u t i n g  
t h a t  p r o p e r t y  b y  s l ia r e s ,  h o l d  i t  i n  c o m m o n .  T h e y  a r e  
e n t i t l e d  u n d e r  o u r  l a w  t o  d o  t h is .  T h e y  a r e  n o t  u n d e r  
a n  o b l i g a t i o n  t o  a t  o n c e  d i v i d e  t h e  p r o p e r t y  a c c o r d i n g  

t o  t h e i r  s h a r e s .  T h e y  c a n  h o l d ,  a n d  c o n t i n u e  t o  h o l d ,  
i t  i n  c o m m o n ,  a n d  h a v i n g  d o n e  s o  t h e y  h o l d  i t  u n d e r  

a n  a g r e e m e n t .  T h e y  c a n  c o n t i n u e  t o  d o  s o  f o r  a n  
i n d e f i n i t e  p e r i o d ,  b u t  w h e n  t h e y  vv^ish t h e y  c a n  p u t  a n  
e n d  t o  t h i s  c o m m o n  h o l d i n g ,  a n d  a s k  t h a t  t h e r e  s h a l l  
b e  a  p a r t i t i o n .  T h e  g r o u n d  f o r  a s k i n g  f o r  a  i ) a r t i t i o n  

i n  s u c h  a  c a s e  i s  n o t  t h a t  d e s c r i b e d  i n  A r t i c l e  1 2 3 , b u t  
i t  i s  t h a t  o n e  o f  t h e  p a r t i e s  t o  t h e  a g r e e m e n t  b y  w h i c h  
h i t h e r t o  t h e y  h a v e  h e l d  t h e  j ) r o i3e r t y  i n  c o m m o n  d e s i r e s  

t o  p u t  a n  e n d  t o  t h a t  a g r e e m e n t  a n d  h a v e  t h e  X )r o p e r ty  
p a r t i t i o n e d .  W h e n  h e  d e s i r e s  t o  d o  t h a t  h e  h a s  a  r i g h t  
t o  c o m e  t o  t h e  C o u r t  t o  g e t  t h e  C o u r t  t o  d o  i t  f o r  h i m .

I  t h i n k ,  t h e r e f o r e ,  t h e  d e c i s i o n  t h a t  t h i s  s u i t  w a s  b a r r e d  
b y  t i m e  w a s  w r o n g  a n d  a  p r e l i m i n a r y  d e c r e e  f o r  j ) a r t i -  

t i o n  s h o u l d  b e  m a d e  a s  p r o j ) o s e d .

D e c r e e  r e v e r s e d .
•J. G. B .*
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B i b i s i i a v a ,.

A P P E L L A T E  C I V I L .

B efore Sir Norman Ilacleod, K t., C h ief Justice, and 
M r. Justice Heaton.

MIE ISUB W A L A D  MIR INUS MALCHIKAR ( o r i g i n a l  D e f e n d a n t  N o . 2), 
A p p e l l a n t  V. ISAB a n d  o t h e r s , h e i r s  o f  t h e  d e c e a s e ® SIIABAJI w a l a d  

BAWASAHEB BALBALE a n d  a n o t h e r  ( o r i g i n a l  P L A iN T iF ii’s ) ,  R e s p o n ­

d e n t s * .  • •

Maliomedan Law — Widow as sole heir— Share ta^eit hy her— Retur?i*- 
Eacheai. ,

* Second Appeal No. 511 o f  1917.

1920.

January



1920. Where a Malumiedaii ilica leaving h w idow  as his sole heir the widow will
_________—  take (jiie-i‘oin-f,h as her wharc and the remaining three-l’diirth by  lleturn. The
jMlltlKUii surplus Lhrec-fourth does not escheat to the Government. .

V. , ’
IsAB. Bafatiin v. B ilaiii Khannitd^\ relerred to.

S e c o n d  a p p tu il  ag-ai n s t  t ] i(3 c lo c iy i ,o n  ol; T .  R .  K o t w a l ,

A s s i s t a n t  J i i d g i 3 a t  R a t n a g l r i ,  c o n l i r m i n g  t h e  d e c r e e

lia ss cd . b y  N . K .  M a sta lv a r , S i i l j o r d l i i a t e  J u d g e  a t

‘ D e v g a d .  ^
f.

S u i t  t o  r e c o v e r  p o s s e t i t i io i i .

T l i e  p r o p e r t y  i n  s u i t  w a s  o w n e d  i n  e q u a l  s h a r e s  b y  

t w o  b r o t h e r s  A b d u l l a  a n d  A U is a h e l )  w h o  w e r e  S u n n i 
M a lio n ie d a n H . A b d u l l a  d i e d  i n  1(S88 l e a v i n g  t w o  

w i d o w s  J a m a l b i  a n d  L a t i  ta ( w h o  d i e t l i n  1 9 0 7 )  a n d  h is  

b r o t h e r  A i r i s a l i c l ) .  O n  A b d u l l a 's  d e a t h ,  l i i s  w i d o w s  
t o o k  t w o  a n n a s  o u t  oT h i s  e i g h t  a n n a  3I1 a r e  a n d  A l i i - • 

s a h e b  t o o k  s i x  a n n a s .

A H i s a h e b  d ie d  i n  1 8 9 7  l e a v i n g  a  w i d o w  A m i n a  w h o  
B u c c e e d e d  a c c o i - i l in g  t o  M a h o m e d a n  l a w  t o  t h e  fo u r t e e n  

. a n n a s  s h a r e  of' l i e r  l iu s b a n d .  A m i n a  d ie d , i n  1 9 1 3 .

T l i e  p la in t i iT s  a s  t l ie  c o u s i n s  oi; A m i n a  s u e d  t o  r e c o v e r  

h e r  f o u r t e e n  a n n a s  s h a r e  w l i i c l i  w a s  h e l d  b y  d e f e n d -  

tvvit N o .  ly  .T a m a lb i k o m  K a z i  A b d u l l a .
r.

B e r e n d f m t  N o .  1 r e m a i n e d  a b s e n t .

D e f e n d a n t  N o .  2 w h o  c l a i m e d  a s  p u r c h a s e r  f r o m  

D e f e n d a n t  N o .  1 c o n t e n d e d  i n / e r  a Z /a  t h a t  A m i n a  g o t . 
o n e - i ’o u r t h  o u t  o f  f o u r t e e n  a n n a s  o n  A l l i s a h e b ’s  d e a th  

; i n d  t h e  r e m a i n i n g  t e n  a n n a s  a n d  s i x  i^ ies  s h a r e s  wenfe 
t o  J a m a lb i  a s  d i s t a n t  k i n d r e d  ; t h a t  o n e - t h i r d  s h a r e  o f  
A m i n a  w a s  h e ld  b y  d e f e n d a n t  N o .  1  b y  v i r t u e  o f  a  w i l l  

'^ e x e c u t e d  I jy  h e r  h u s b a n d ,  a n d  t h a t  t w o - t h i r d  o f  th e  

p l a i n t  X D roperty  h a d  b e e n  h e l d  b y  h i m  f o r  m o r e  th a n

. 948 , IN D IA N  L A W  REPOKTS. [V O L . X L IY .

W (1903)'30 Cal. 683.



t w e l v e  y e a r s  a d v e r s e l y  t o  t l i o s e  u n d e r  w l i o m  t h e  p l a i n t -  ^920.

I f f s  c l a i m e d .

T O L . X L IV .]  B O M B A Y  SERIE S.  ̂ 9J9

T h e  S u b o r d i n a t e ’ J u d g e  o v e r^ ’ i i l i n g  t h e  d e f e n d a n t s ’  
■ c o n t e n t io n  a l l o w e d  t h e *  p l a i n t i f f s * t o  r e c o v e r  f o u r t e e n  

a n n a s  s h a r e  a s  c h d m e d  b y  t h e m .

O n  a p p e a l ,  t h e  A s s i s t a n t  J u d g e  c o n f i r m e d  t h e  

-d e c r e e .  *

D e f e i i d a n t  N o .  2  a p p e a l e d  t o  t h e  H i g h  C o n s t .

N .  V .  G - o k h a l e , f o r  t h e  a p p e l l a n t .

B .  G .  E a o  f o r  G .  S .  B a o ,  f o r  r e s p o n d e n t  N o .  2 .

Macleod, 0. J. :— I n  t h i s  c a s e  A b d u l l a  a n d  A l l i s a h e b  
w e r e  t w o  S u n n i  M a h o m e d a n s  w h o  o w n e d  c e r t a i n  p r o ­

p e r t y  a s  h e i r s  o f  t h e i r  f a t h e r  i n  e q u a l  s h a r e s .  A b d u l l a  

< i ie d  i n  1 8 8 8  l e a v i n g  t w o  w i d o w s ,  J a m a l b i  a n d  L a t i f a ,  
a n d  h i s  b r o t h e r  A l l i s a h e b .  U n d e r  M a h o m e d a n  l a w  

t h e  w i d o w s  w o u l d  t a k e  t w o  a n n a s  o u t  o f  A b d u l l a ’ s  
w eight a n n a s .  A l l i s a h e b  w o u l d  t a k e  s i x  a n n a s .  A l i i -  
■ sa h eb  d i e d  i n  1 8 9 7  l e a v i n g  a  w i d o w  A m i n a .  S h e  
w o u l d  s i i c c e e d  a c c o r d i n g  t o  M a ,h o m e d a n  l a w  t o  t h e  

f o u r t e e n  a n n a s  o f  h e r  h u s b a n d .  I t  h a s  b e e n  a r g u e d  

t h a t  s h e  w o u l d  o n l y  b e  e n t i t l e d  t o  o n e - f o u r t h  o f  h e r  

l i u s b a n d ’ s  e s t a t e  a n d  i n  t h e  a b s e n c e  o f  s h a r e r s ,  r e s i -  

• d u a ries  a n d  d i s t a n t  k i n d r e d  t h e  t h r e e - f o u r t h s  w o u l d  
e s c h e a t  t o  t h e  C r o w n .  T h a t  i s  n o t  M a h o m e d a n  l a w  
a s  w e  u n d e r s t a n d  i t .  I  m a y  r e f e r  t o  M i i l l a ’ s  M a h o m e -  
^ la n  L a w ,  5 t h  E d . ,  w h e r e  t h e  a u t h o r  d e a ls  i n  a  s i m p l e  
m a n n e r  w i t h  t h e  d o c t r i n e  o f  “  R e t u r n ” . I n  t h e  i l l u s t r a ­
t i o n  o f  a  M a h o m e d a n  d y i n g  l e a v i n g  a  w i d o w  a s  h i s  
•sole h e i r ,  h e  s a y s ,  t h e  w i d o w  w i l l  t a k e  o n e - f o u r t h  a s  
s h a r e  a n d  t h e  r e m a i n i n g  t h r e e - f o u r t h s  b y  “ R e t u r n ” . T h e  

• su rp lu s  t h r e e - f o u r t h s  d o e s  n o t  e s c h c a t j t o  t h e  G o v e r n ­
m e n t  H e  r e f e r s  t o  M a h o m e d  A r s h a d  Q h o w d f ^ r i i  
i ) . S a j i d a  B anoo^^'^ B j i f a h m  y ,  * B H a i t i

w  (1878) 3 Cal. 702. * . (2) (1903) 30 Cal. 683.

M m  IsuB 
u,

ISAB.



1920. I t  i s  o b v i o u s ,  t h e r e f o r e ,  t h a t  ^.tlie d e f e n d a n t ’ s  c o n t e n t i o n  
c a n n o t  b e  s u s t a in e d ,  ;x n d  t h e  s u c c e e d s  t o  th e-
f o u r t e e n  a n n a s  a s  t h e  h e i r  o f  A m i n a .  T h e  a p p e a l  is-

950 IN D IA N  L A W  R E PO R TS. [Y O L . X L IV .

M ir  I sub

V.

isAu. d i s m i s s e d  w i t h  c o s t s .

A p p e a l  d i s m i s s e d  
J. G. R.

B eforc Sir Norman M adeod, Kt.y C h ief Justice, and Mr. Jmtice Heaton. 
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AprmxANT V. V ISH N U  B A B A J I IIIN D A L E K A R  and oth ers (okiqi- 
Jamiauj -•>. DliKENDANTS), Ekspondents.'^

Landlord and tenant— AcjrUmltaral lease— Annual tenancy— Tenant huilding' 
0)1 a portion o f  the land to the hn<noled(je o f  landlord— Suit In ejeatnient—  
Tenant hound to vacatc— Landlord bound to compensate in e<iuitijfor tenant's 

hnildifif/.

The defomlaut was £or a uuiiil)er o f  years in occupation o f  plaintiff’s land 
as an annual tenant. On a portion o f  Lho land, tlie defendant in 1.882 erectcd 
a  building to the knowledge o f  tlio plaintilT. The plaintifl: after giving notice- 
sued t o  e j e c t  the defendant in 1914 and prayed that the land be roHtored to 

liini by  removing the defendant’B biiihliiig. The trial court ordered the- 
lilaiiitifl- to get possession on paying Rs. 2,000 to the defendant. 
The a[)pellate Court reversed the decree on tlio ground that the defendant 
l)eing allowed without objection to buihl on a portion o f  the land, the agricul- 
iiral l&aee for a j-^ar had becouio a building lease. On appeal to tlie High

Court,

Held, reatoring the decree o f  the trial Court, that the plaintilf was entitled 
to get vacant possession at the expiration o f  the defendants’ term o f  tenancy, 
but on the facts o f  the case he was in ecpiity bound to compensate tlifr 

: defendant for retainuig his building.

Second  a p p e a l  a g a i n s t  t h e  d e c i s i o n  o f  T .  R .  K o t w a l ,  

A s s i s t a n t  Jnd^^a a t  R a t n a g i r i ,  r e v e r s i n g  t h e  d e c r e e  

;  ■ ' ■ p a s s e d  b y  A b r a h a m  I s s a c ,  J o i n t  S u b o r d i n a t e  J u d g e  a t  

M a lw a n .
" A c t i o n  i n  e je c t m e n t .

- <r
* Sceoud Appeal N ov!,1 60 o f  1918.


