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wexistence of tlie relationship of mortgagor ai™ mort-
gagee, No doubt tliat in Jeneral is so, but 1 do not at
present myself wish to express any opinion whether
supi30sing a j)laintiff brings a suit for redemption and
abandons it, he would tken have, or would not have, a
right to bring a fvesh suit for redemption. The parti-
cular matter before us can be disi™osed of, 1 think, with-
out expressing an oiinion on that point. 1 agree that
the case shouPd be remanded to be determined by ti"e
Court of first appeal on its merits. costs cQpts in the

'Cause.

DA, cree reversed
and case remanded,

J. G. K.

APPELLATE CIVIL.

Before Sir Norman Macleod, Kt., Chief Justice, and Mr. Justice Heaton.

SVALLANGOWDA bin NANGANGOUDA PATIL and others (oiuaiNAL
Plaintiffs), Appellants V. BIBISIIAYA kom SHAH MAHOMED KHAN
ALIAS APPASAHEB JAHAGIEDAR and others (original Defend-

ants), Respondents. ®

Indian Limitation Act (1 X of 190S), Schedule i, Articles 123 and H i—
Mahomedan law— Joint property— Projterty devolving on sons on
death— One of the sons selWig his share to a third person— i%uit for parti-
tion— Property held hy sons as tenants-in-conimon— Time to run when o%ie
co-tenant excludes the otherfrom jointproperty.
m Two Mahomedan brothers M and G succeeded to their father's property
according to Mahomedan law. G mortgaged his share in the property to
plaintiffs and eventually sold the equity of redemption to them. The plainiifTa
sued to recover possession of G's share by partition. The trial Court dismissed

the suit as time-barred under Article 123 of the Indian*Limitation Act, 1908.

Held, that .the proper article applicable would be Article 144 of the Limita-
lion Act, as the plaintiifs’ suit was in terms a suit to hav” partitioned property

avhich the two persons were holding as tenants-in-(jpmraon. *

® First AppSal No. 108 of 1918.

1920.

R amohandha

Kolaji

Hanmanta-

1920,

January 7-



1920.

Kaltan-
GOWDA
V.

Bjbiskaya.

944 INDIAN LAAV KEPORTS. [VOL. XLIV.

'F irst ai®pcal against tlio (lecisioii of Y. M. Ferrers”.

Assistant Judge of .Dharwar ki, Suit No. 30 of 1915.

Suit for ]}artition of propert™”

The property in sfat originally bcloDged to one-
KasliimlIclian. On his deatli, it devorlved on liis two-
sons Gliauskhan and Sliali Maliomcd. Tliese brotliei'B
enjoyed tlie property jointly for several years. Gliaus-
khan then mortgaged liis sViarc, or the pi/operty repre-
senting his Siiare, to the j)laintill's and oventnally sold,

tlie equity of redemption to them f>n 15th Oclober 1908.

Some years later, tlie plai ntills sued for the possession
of i)roperty falling to Ghanskhan’'s share. That suit
was dismissed oil the grou nd that there was no parti-
tion between Ghanskhan and Bhah Mahomed, and hence’
the plaintiirs could liave no right to the ]>rope'rty sold
to them by Ghausklian. The Court observed : “ Plaint-

iifs may 11 they chose I)ring a suit lor partition.”

On 15th October 1915, plaintills again sued lor parti-
tion of the estate of Kashindvlian, the suit being

brought on the last (.lay (if the twelft]i year of the sale
to them by Gliausklian.

Tlie Assistant Judge dismissed the suit as barred by
limitation under Article 120 of the Limitation Act,,
obserdng tha'o the suit was a suit for distributiv”e share
of the estate of a Maliomedan dying intestate and that

time began to run fi.-om the deatli of Kashimklian.
The ijlaintiffs appealed to the High Court.

Nilhayit Atmaram, for the xMN™-intifC :— The lowei?
Court's view that Article 123 of the Limitation Act
governs the present case is clearly v/rong. Having
regard to the facts of the case the article which is
ap;Nicable is Article 114:. I admit that when a Maho-

meSaii die?, liis heirs are not Joint tenants, but the/
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are tenants-in-cominoii and ao long as they in
community no liniitation nmis as against any or them.
It wonld only begin to rnn against one tenant-in-coni-
mon when the other, tenant-in-common did some act
the effect of which was either to clxclude his co-tenant
from the enjojanei”™t of the.proj)erty .or deny his right
to share in such property. That has never been done
here. The Full Bench case of Abdul leader v.

A ishamma”™”, i«in point.

Jaliagirdar, for tlie respondents :(— As th» case of
| sap Ahmed v, Ahliramji Ahmadji*™”™ has recently
decided that Article 127 does not apply to the case of
Mahomedans, the only Article of the Limitation Act
under which the present case can fallis Article 123. For
tlii s is a suit for adistributive share of the property of
an intestate and period of twelve years runs from the
time when the share became payable or deliverable and
that was on the death of defendant No. 3's father
mwhich was long before 1903. The decision of the lower

Court is right and it should be Ul3nheld.

Macleod, C. J. Defendant No. I's husband and
defendant No. 3w”ereentitled to succeed to their father’s
property according to Mahomedan law. The defend-
ant No. 3mortgaged his share, or the property represent-
ing his share, to the plaintiils, and eventu?illy sold~the
equity of redemption to them. The plaintiffs, there-
fore, are entitled to the share in the estate to which
defendant No. 3 was entitled. They are endeavouring
now to get possession of that share by partition. They
are being resisted by the,2nd defendantwho is a tenant
of the 1st defendant. The lo>ver Court dismissed the
suit on the ground that it w”as barrecf by Ilimitation.
The learned Judge seems to have thought that Arti-
cle 123 applied with this startling iV.siflt. Supposing

Oi (1892) 16 Mad. 61. , @ (1917) 41 Bom. 588.
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"tlie liVjrsof a deceased'M aliomedaii chose to live in
commniiity, as is certainly i~fteii done in Bombay, and
even more often up-country, for several generations, tlie
rights of eacl). OC the ~sharers tOo n DaTtition would be
barred twelve yeaijs after tliexdeath of the original head
of the family, AVe do nob tliink tliat that can. be the
case. We do not think that Article 123 can aj~ply to
the facts of tliis case vvliere two Maliomedans continued
to own as tenants-in-comnion the estate Oxtlieii’ deceased
father. 37lie ordinary law would apply that time would
begin to run against one tenant-in-common when the
other tcnant-in-common did some act the effect of
w hich was either to exclude liis co-tenant from the
J(Tint property, or to deny his right to share. It may
then. l)e said that time begins to run from the date of
such exclusion or denial, and the Article which would
be applicable would be li t. Itwas admitted that even
if time I)cgan to run in 1903 the suit which was origi-
nally filed on the 15tli October 1915 will be in time.
I think, thejefore, tliat the decree of the lower Court
must be set aside and a x~reliminary decree for partition
should be i”cassed. Tlie plaintiJls will be entitled to

the costs of the appeal.

Heaton,J. :— It is contended thatthis suit falls under
Arti]gle 123 of the Schedule to the Indian Limitation
AcL If i*tdoes, then no doubt the suit is time-barred.
If it does not, then it is not shown that the suitis time-
barj.'ed, and there is every reason to sui“pose that itis not.
Il my opinion Article 123 does not apply. The present
suit is certainly not in terms a suit for a distributive
sliare of the property of an intestate. Itisin terms a
suit to have pai~titioned jiroperty which two persons
are holding in common and to have the i“artition made
so that each of'th(~se two persons shall be allotted Ms
praper share. Tin? suit is not based on the circum -

stance ot anybody’'s intestacy, Or of rights immediately
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arising out of an intestacy, fjo I tliink tliat in substance 1920.

also the suit does not come under Article 123. We Kant
a an-

GOWDA
succeed to the proi“erty of a deceased relative, and by V-

Bibisiiava,.

liave here the very common case of Mahomedans who

agreement amongst themselves instead of distributing
thatproperty by sliares, hold it in common. They are
entitled under our law to do this. They are not under
an obligation to at once divide the property according
to their shares. They can hold, and continue to hold,
itin common, and having done so they hold it under
an agreement. They can continue to do so for an
indefinite period, but when they vv?ish they can put an
end to this common holding, and ask that there shall
be a partition. The ground for asking for a i)artition
in such a case is not that described in Article 123, but
it is that one of the parties to the agreement by which
hitherto they have held the j)roiderty in common desires
to put an end to that agreement and have the X)roperty
partitioned. W hen he desires to do that he has a right
to come to the Court to get the Court to do it for him.
I think, therefore, the decision that this suitwas barred
by time was wrong and a preliminary decree for j)arti-

tion should be made as proj)osed.

Decree reversed.
<J. G. B.*

APPELLATE CIVIL.

Before Sir Norman Ilacleod, Kt., Chief Justice, and

Mr. Justice Heaton.
MIE ISUB waLap MIR INUS MALCHIKAR (original Defendant No. 2), 1920.
Appettant V. ISAB and others, heirs of the decease® SIIABAJIl wataa

January
BAWASAHEB BALBALE and

another (original PLAINTIFii's), Respon-

dents*. - -

Maliomedan Law— Widow as sole heir— Share ta”eit hy her— Retur?i*-
Eacheai.

* Second Appeal No. 511 of 1917.



