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■̂ existence of tlie relationship of mortgagor ai^ mort­
gagee, N o  doubt tliat in Jeneral is so, but I  do not at 
present myself wish to express any opinion whether 
supi30sing a j)laintiff brings a suit for redemption and 
abandons it, he would tken have, or would not have, a 
right to bring a fvesh suit for redemption. T h e  parti­
cular matter before us can be disi^osed of, I  think, with­
out expressing an oi înion on that point. I  agree that 
the case shouPd be remanded to be determined by tl̂ e 
Court of first appeal on its merits. C o s t s  cQpts in the 
'Cause.

Dfi,cree reversed 
and case remanded,

J . G. K .
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R a m o h a n d h a

K olaji
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Hanmanta-

A P P E L L A T E  C I V I L .

Before Sir Norman Macleod, K t., C hief Justice, and Mr. Justice Heaton.

SvALLANGOWDA b i n  NANGANGOUDA PATIL a n d  o t h e r s  (o iu a iN A L  

P l a i n t i f f s ) ,  A p p e l l a n t s  v. BIBISIIAYA k o m  SHAH MAHOMED KHAN 
ALIAS APPASAHEB JAHAGIEDAR a n d  o t h e r s  ( o r i g i n a l  D e f e n d ­

a n t s ) ,  R e s p o n d e n t s .  ®

Indian Limitation A ct ( I X  o f  190S), Schedule i ,  Articles 123 and H i —  
Mahomedan law— Joint property— Projterty devolving on sons on 
death— One o f  the sons selWig his share to a third person— i%uit fo r  pa rti­
tion— Property held hy sons as tenants-in-conimon— Time to run when o?ie 
co-tenant excludes the other from  joint property.

■ Tw o Mahomedan brothers M and G succeeded to their father’s property 
according to Mahomedan law. G  mortgaged his share in the property to 
plaintiffs and eventually sold the equity o f  redemption to them. The plainiifTa 
sued to recover possession o f  G ’s share by  partition. The trial Court dismissed 
the suit as time-barred under Article 123 o f  the Indian*Limitation A ct, 1908.

Held, that .the proper article applicable would be Article 144 o f  the Limita- 
lion  Act, as the plaintiifs’ suit was in terms a suit to hav^ partitioned property 
avhich the two persons were holding as tenants-in-(jpmraon. * ,

® First AppSal No. 108 o f 1918.

1920.
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■-ii
‘A1



944 IN D IA N  LAAV K EPO RTS. [V O L . X L IV .

K a l l a n -
GOWDA

V.

B j b i s k a y a .

1920. ' F i r s t  a i^ p ca l a g a in s t  t l i o  ( l e c i s i o i i  o£  Y .  M . F errers^ . 

A s s i s t a n t  J u d g e  o f  .D h a r w a r  ki, S u i t  N o .  3 0  o f  1 9 1 5 .

S u i t  f o r  ] } a r t i t i o n  o f  p r o p e r t ^ ^

T h e  p r o p e r t y  i n  s f a t  o r i g i n a l l y  b c l o D g e d  t o  one- 

K a s l i im lc l ia n .  O n  h is  d e a t l i ,  i t  d e v o l v e d  o n  l i i s  tw o -
r

s o n s  G l ia u s k h a n  a n d  S l ia l i  M a l i o m c d .  T l i e s e  b ro tlie i'B  

e n j o y e d  t l ie  p r o p e r t y  j o i n t l y  f o r  s e v e r a l  y e a r s .  G l ia u s -  

k h a n  t h e n  m o r t g a g e d  l i i s  sV iarc, o r  t h e  p i / o p e r t y  r e p r e ­
s e n t i n g  h i s  Siiare, t o  t h e  j ) l a i n t i  ll’s  a n d  o v e n t n a l l y  so ld , 

t l ie  e q u i t y  o f  r e d e m p t i o n  t o  t h e m  f>n 1 5 th  O c l o b e r  1908 .

S o m e  y e a r s  la t e r ,  t l ie  p la i  n t i l l s  s u e d  f o r  th e  p o s s e s s i o n  

o f  i ) r o p e r t y  f a l l i n g  t o  G h a n s k h a n ’s  s h a r e .  T h a t  s u i t  

w a s  d i s m i s s e d  o i l  t h e  g r o u  n d  t h a t  t h e r e  w a s  n o  p a r t i ­

t i o n  b e t w e e n  G h a n s k h a n  a n d  B h a h  M a h o m e d ,  a n d  h e n c e ' 
t h e  p la i n t i i r s  c o u l d  l i a v e  n o  r i g h t  t o  t h e  ]> r o p e 'r ty  s o l d  

to  t h e m  b y  G h a u s k l ia n .  T h e  C o u r t  o b s e r v e d  : “  P l a i n t -  
i i f s  m a y  11 t h e y  c h o s e  l ) r i n g  a, s u i t  l o r  p a r t i t i o n . ”

O n  1 5 th  O c t o b e r  1 9 1 5 , p l a i n t i l l s  a g a i n  s u e d  l o r  p a r t i ­

t i o n  o f  t h e  e s t a t e  o f  K a s h in d v l ia n ,  t h e  s u i t  b e i n g  

b r o u g h t  o n  t h e  la s t  (.lay  (if  t h e  t w e l f t ] i  y e a r  o f  t h e  s a le  
t o  t h e m  b y  G l ia u s k l ia n .

T l i e  A s s i s t a n t  J u d g e  d i s m i s s e d  t h e  s u i t  a s  b a r r e d  b y  

l i m i t a t i o n  u n d e r  A r t i c l e  12 o  o f  t h e  L i m i t a t i o n  A c t , ,  

o b s e r d n g  th a 'o  th e  s u i t  w a s  a  s u i t  f o r  d i s t r ib u t i v ’̂ e s h a r e  
o f  t h e  e s t a t e  o f  a  M a l i o m e d a n  d y i n g  in t e s t a t e  a n d  t h a t  
t i m e  b e g a n  t o  r u n  fi.-om  t h e  d e a t l i  o f  K a s h im k l ia n .

T h e  i j l a i n t i f f s  a p p e a le d  t o  t h e  H i g h  C o u r t .

N i l h a y i t  A t m a r a m ,  f o r  t h e  x^l^^-intifC :— T h e  l o w e i?  

C o u r t 's  v i e w  t h a t  A r t i c l e  1 2 3  o f  t h e  L i m i t a t i o n  A c t  

g o v e r n s  t h e  p r e s e n t  c a s e  i s  c l e a r l y  v / r o n g .  H a v i n g  
r e g a r d  t o  t h e  f a c t s  o f  t h e  c a s e  t h e  a r t i c l e  w h i c h  i s  
a p ;^ i c a b l e  i s  A r t i c l e  114:. I  a d m i t  t h a t  w h e n  a  M a h o -  
m e S a i i  d i e ? ,  l i i s  h e i r s  a r e  n o t  J o in t  t e n a n t s ,  b u t  t h e /
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a r e  t e n a n t s - i n - c o m i n o i i  a n d  a o  l o n g  a s  t h e y  i n ,
c o m m u n i t y  n o  l i n i i t a t i o n  n m is  a s  a g a i n s t  a n y  o r  t h e m .  

I t  w o n l d  o n l y  b e g i n  t o  r n n  a g a i n s t  o n e  t e n a n t - i n - c o n i -  
m o n  w h e n  t h e  o t h e r ,  t e n a n t - i n - c o m m o n  d i d  s o m e  a c t  

t h e  e f f e c t  o f  w h i c h  w a s  e i t h e r  t o  c lx c lu d e  h i s  c o - t e n a n t
• •

f r o m  t h e  e n jo ja n e i^ t  o f  t h e  p r o j ) e r t y  o r  d e n y  h i s  r i g h t  

t o  s h a r e  i n  s u c h  p r o p e r t y .  T h a t  h a s  n e v e r  b e e n  d o n e  
h e r e .  T h e  F u l l  B e n c h  c a s e  o f  A b d u l  l e a d e r  v .  

A  is h a m m a ^ ^ , i «  i n  p o i n t .
•

J a l i a g i r d a r ,  f o r  t l ie  r e s p o n d e n t s  :— A s  t h »  c a s e  o f  
I  s a p  A h m e d  v ,  A h l i r a m j i  A h m a d j i ^ ^ ^  h a s  r e c e n t l y  
d e c i d e d  t h a t  A r t i c l e  12 7  d o e s  n o t  a p p l y  t o  t h e  c a s e  o f  
M a h o m e d a n s ,  t h e  o n l y  A r t i c l e  o f  t h e  L i m i t a t i o n  A c t  

u n d e r  w h i c h  t h e  p r e s e n t  c a s e  c a n  f a l l  i s  A r t i c l e  1 2 3 . F o r  

t l i i  s  i s  a  s u i t  f o r  a  d i s t r i b u t i v e  s h a r e  o f  t h e  p r o p e r t y  o f  
a n  in t e s t a t e  a n d  p e r i o d  o f  t w e l v e  y e a r s  r u n s  f r o m  t h e  

t i m e  w h e n  t h e  s h a r e  b e c a m e  p a y a b l e  o r  d e l i v e r a b l e  a n d  
t h a t  w a s  o n  t h e  d e a t h  o f  d e f e n d a n t  N o .  3 ’ s  f a t h e r  
■ w h ich  w a s  l o n g  b e f o r e  1 9 0 3 . T h e  d e c i s i o n  o f  t h e  l o w e r  

C o u r t  i s  r i g h t  a n d  i t  s h o u l d  b e  U]3h e l d .

M a c l e o d , C . J .  D e f e n d a n t  N o .  I ’ s  h u s b a n d  a n d  
d e f e n d a n t  N o .  3  w^ere e n t i t l e d  t o  s u c c e e d  t o  t h e i r  f a t h e r ’ s  

p r o p e r t y  a c c o r d i n g  t o  M a h o m e d a n  la w .  T h e  d e f e n d ­

a n t  N o .  3 m o r t g a g e d  h i s  s h a r e ,  o r  t h e  p r o p e r t y  r e p r e s e n t -  

i n g  h i s  s h a r e ,  t o  t h e  p l a i n t i i l s ,  a n d  e v e n t u ? i l l y  s o l d ^ t h e  
e q u i t y  o f  r e d e m p t i o n  t o  t h e m .  T h e  p l a i n t i f f s ,  t h e r e ­

f o r e ,  a r e  e n t i t l e d  t o  t h e  s h a r e  i n  t h e  e s t a t e  t o  w h i c h  

d e f e n d a n t  N o .  3  w a s  e n t i t l e d .  T h e y  a r e  e n d e a v o u r i n g  
n o w  t o  g e t  p o s s e s s i o n  o f  t h a t  s h a r e  b y  p a r t i t i o n .  T h e y  

a r e  b e i n g  r e s i s t e d  b y  t h e ,2n d  d e f e n d a n t  w h o  i s  a  t e n a n t  

o f  t h e  1 s t  d e f e n d a n t .  T h e  lo > v e r  C o u r t  d i s m i s s e d  t h e  
s u i t  o n  t h e  g r o u n d  t h a t  i t  w^as b a r r e c f  b y  l i m i t a t i o n .  
T h e  l e a r n e d  J u d g e  s e e m s  t o  h a v e  t h o u g h t  t h a t  A r t i ­
c l e  1 2 3  a p p l i e d  w i t h  t h i s  s t a r t l i n g  iV .s iflt . S u p p o s i n g

Oi (1892) 16 Mad. 61. ,  (3) ( 1917) 41 Bom. 588.
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V.
BnusiiAYA.

1919. ’ t l i e  l i V j r s o f  a  d e c e a s e d 'M a l i o m e d a i i  c h o s e  t o  l i v e  in  

c o m m n i i i t y ,  a s  i s  c e r t a i n l y  i^ fte ii d o n e  i n  B o m b a y ,  a n d  

G m D A ' e v e n  m o r e  o f t e n  u p - c o u n t r y ,  f o r  s e v e r a l  g e n e r a t i o n s ,  t l ie  
r i g h t s  o f  eacl). oC t h e  ^ s h a r e r s  to n i)aTtition w o u l d  b e  

b a r r e d  t w e l v e  y e a i js  a f t e r  t l ie « d e a t h  o f  t h e  o r i g i n a l  h e a d  
o f  t h e  f a m i l y ,  A V e d o  n o b  t l i i n k  t l ia t  t h a t  can . b e  th e  

c a s e .  W e  d o  n o t  t h i n k  t h a t  A r t i c l e  1 2 3  c a n  a j^ p ly  t o  

t h e  f a c t s  o f  t l i i s  c a s e  v v lie r e  t w o  M a l i o m e d a n s  c o n t i n u e d  

t o  o w n  a s  t e n a n t s - i n - c o m n i o n  t h e  e s t a t e  Ox t l i e i i ’ d e c e a s e d  

fa t h e r .  3^1ie o r d i n a r y  l a w  w o u l d  a p p l y  t h a t  t i m e  w o u l d  
b e g i n  t o  r u n  a g a i n s t  o n e  t e n a n t - i n - c o m m o n  w h e n  t h e  

o t h e r  t c n a n t - i n - c o m m o n  d i d  s o m e  a c t  t h e  e f f e c t  o f  

w h i c h  w a s  e i t h e r  t o  e x c l u d e  l i i s  c o - t e n a n t  f r o m  t h e  

;j(Tint p r o p e r t y ,  o r  t o  d e n y  h i s  r i g h t  t o  s h a r e .  I t  m a y  

th e n . l)e  s a id  t h a t  t i m e  b e g i n s  t o  r u n  f r o m  t h e  d a t e  o f  

s u c h  e x c l u s i o n  o r  d e n i a l ,  a n d  t h e  A r t i c l e  w h i c h  w o u l d  

b e  a p p l i c a b l e  w o u l d  b e  l i  t .  I t  w a s  a d m i t t e d  t h a t  e v e n  
i f  t i m e  l)cgan t o  r u n  i n  1 9 0 3  t h e  s u i t  w h i c h  w a s  o r i g i ­

n a l l y  f i l e d  o n  t h e  1 5 t l i  O c t o b e r  1 9 1 5  w i l l  b e  i n  t im e .  

I  t h i n k ,  t h e j ’e f o r e ,  tJ ia t  t h e  d e c r e e  o f  t h e  l o w e r  C o u r t  

m u s t  b e  s e t  a s id e  a n d  a  x ^ r e l im in a r y  d e c r e e  f o r  p a r t i t i o n  
s h o u l d  b e  i^ a ssed . T l i e  p la in t iJ I s  w i l l  b e  e n t i t l e d  t o  
t h e  c o s t s  o f  t h e  a p p e a l .

H eaton, J . :— I t  i s  c o n t e n d e d  t h a t  t h i s  s u i t  f a l l s  u n d e r
A r t i c l e  1 2 3  o f  t h e  S c h e d u l e  t o  t h e  I n d i a n  L i m i t a t i o n  

f:
A c L  I f  i*t d o e s ,  t h e n  n o  d o u b t  t h e  s u i t  i s  t i m e - b a r r e d .  
I f  i t  d o e s  n o t ,  t h e n  i t  i s  n o t  s h o w n  t h a t  t h e  s u i t  i s  t i m e -  

b a r j. 'e d , a n d  t h e r e  i s  e v e r y  r e a s o n  t o  s u i^ p o s e  t h a t  i t  i s  n o t .  

I l l  m y  o p i n i o n  A r t i c l e  1 2 3  d o e s  n o t  a p p l y .  T h e  p r e s e n t  
s u i t  i s  c e r t a i n l y  n o t  i n  t e r m s  a  s u i t  f o r  a  d i s t r i b u t i v e  
s l ia r e  o f  t h e  p r o p e r t y  o f  a n  in t e s t a t e .  I t  i s  i n  t e r m s  a  

s u i t  t o  h a v e  p a i^ t i t io n e d  j i r o p e r t y  w h i c h  t w o  p e r s o n s  

a r e  h o l d i n g  i n  c o m m o n  a n d  t o  h a v e  t h e  i ^ a r t i t i o n  m a d e  

s o  t h a t  e a c h  o f 'th (^ s e  t w o  p e r s o n s  s h a l l  b e  a l l o t t e d  M s  
p r a p e r  s h a r e .  T in ?  s u i t  i s  n o t  b a s e d  o n  t h e  c i r c u m ­
s t a n c e  o t  a n y b o d y ’ s  i n t e s t a c y ,  Or o f  r i g h t s  i m m e d i a t e l y
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a r i s i n g  o u t  o f  a n  in t e s t a c y ,  fjo I  t l i i n k  t l ia t  i n  s u b s t a n c e  

a l s o  t h e  s u i t  d o e s  n o t  c o m e  u n d e r  A r t i c l e  1 2 3 . W e  
l i a v e  h e r e  t h e  v e r y  c o m m o n  c a s e  o f  M a h o m e d a n s  w h o  
s u c c e e d  t o  t h e  p r o i^ e r t y  o f  a  d e c e a s e d  r e l a t i v e ,  a n d  b y  

a g r e e m e n t  a m o n g s t  t h e m s e l v e s  i n s t e a d  o f  d i s t r i b u t i n g  
t h a t  p r o p e r t y  b y  s l ia r e s ,  h o l d  i t  i n  c o m m o n .  T h e y  a r e  
e n t i t l e d  u n d e r  o u r  l a w  t o  d o  t h is .  T h e y  a r e  n o t  u n d e r  
a n  o b l i g a t i o n  t o  a t  o n c e  d i v i d e  t h e  p r o p e r t y  a c c o r d i n g  

t o  t h e i r  s h a r e s .  T h e y  c a n  h o l d ,  a n d  c o n t i n u e  t o  h o l d ,  
i t  i n  c o m m o n ,  a n d  h a v i n g  d o n e  s o  t h e y  h o l d  i t  u n d e r  

a n  a g r e e m e n t .  T h e y  c a n  c o n t i n u e  t o  d o  s o  f o r  a n  
i n d e f i n i t e  p e r i o d ,  b u t  w h e n  t h e y  vv^ish t h e y  c a n  p u t  a n  
e n d  t o  t h i s  c o m m o n  h o l d i n g ,  a n d  a s k  t h a t  t h e r e  s h a l l  
b e  a  p a r t i t i o n .  T h e  g r o u n d  f o r  a s k i n g  f o r  a  i ) a r t i t i o n  

i n  s u c h  a  c a s e  i s  n o t  t h a t  d e s c r i b e d  i n  A r t i c l e  1 2 3 , b u t  
i t  i s  t h a t  o n e  o f  t h e  p a r t i e s  t o  t h e  a g r e e m e n t  b y  w h i c h  
h i t h e r t o  t h e y  h a v e  h e l d  t h e  j ) r o i3e r t y  i n  c o m m o n  d e s i r e s  

t o  p u t  a n  e n d  t o  t h a t  a g r e e m e n t  a n d  h a v e  t h e  X )r o p e r ty  
p a r t i t i o n e d .  W h e n  h e  d e s i r e s  t o  d o  t h a t  h e  h a s  a  r i g h t  
t o  c o m e  t o  t h e  C o u r t  t o  g e t  t h e  C o u r t  t o  d o  i t  f o r  h i m .

I  t h i n k ,  t h e r e f o r e ,  t h e  d e c i s i o n  t h a t  t h i s  s u i t  w a s  b a r r e d  
b y  t i m e  w a s  w r o n g  a n d  a  p r e l i m i n a r y  d e c r e e  f o r  j ) a r t i -  

t i o n  s h o u l d  b e  m a d e  a s  p r o j ) o s e d .

D e c r e e  r e v e r s e d .
•J. G. B .*

1920.

K a l l a n -
GOWDA

V.

B i b i s i i a v a ,.

A P P E L L A T E  C I V I L .

B efore Sir Norman Ilacleod, K t., C h ief Justice, and 
M r. Justice Heaton.

MIE ISUB W A L A D  MIR INUS MALCHIKAR ( o r i g i n a l  D e f e n d a n t  N o . 2), 
A p p e l l a n t  V. ISAB a n d  o t h e r s , h e i r s  o f  t h e  d e c e a s e ® SIIABAJI w a l a d  

BAWASAHEB BALBALE a n d  a n o t h e r  ( o r i g i n a l  P L A iN T iF ii’s ) ,  R e s p o n ­

d e n t s * .  • •

Maliomedan Law — Widow as sole heir— Share ta^eit hy her— Retur?i*- 
Eacheai. ,

* Second Appeal No. 511 o f  1917.

1920.

January


