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a f t e r  t h e  s u c c e s s f u l  p a r t y * w a s  s o  r e m i s s  i n  s e e k i n g  t o  
e x e c u t e  i t ,  t h e  p l a i n t i f f s  m i g h t  h a v e  g a t h e r e d  f r e s h  

c o u r a g e ,  a n d  m i g h t  h a v e  a f t e r  a  c e r t a i n  p e r i o d  h a d  
e l a p s e d  f r o m  t h e  d a t e  o f  t h e  d e c r e e  d e t e r m i n e d  t o  s e t  
u p  a g a in  a  t i t l e  i n  t h e m s e l v e s  a g ix in s t  t h e  s u c c e s s f u l  
p a r t y  i n  t h a t  s u it .  B u t  w e  h a v e  n o  e v i d e n c e  o f  t h a t ,  
a n d  c e r t a i n l y  t h e r e  i s  n o  e v i d e n c e  t h a t  t h e y  t o o k  t h a t  

a t t i t u d e  b e f o r e  t h e  1 s t  A u g u s t  1 9 0 8 . B u t  w e  t h i n k  

t h a t  i t  w o u l d  r e q u i r e  v e r y  s t r o n g  e v i d e n c e  m d e e d  o n  

t h e  p a r t  o f  a  l o s i n g  p a r t y  t o  a c q u i r e  a  f r e s h  t i t l e  b y  
a d v e r s e  p o s s e s s i o n  a g a i n s t  t h e  d e c r e e  o f  t h e  H i g h  C o u r t  

o r  o f  a n y  C o u r t ,  a n d  h e  w o u l d  c e r t a i n l y  h a v e  t o  a c t  

i n  s u c h  a  w a y  t h a t  t h e  p a r t i e s  i n t e r e s t e d  c o u l d  h a v e  n o  
d o u b t  w h a t e v e r  w i t h  r e g a r d  t o  h i s  m o t i v e s  i n  o r d e r  
t h a t  t h e y  m i g h t  b e  e n a b l e d  t o  t a k e  p r o p e r  s t e p s  t o  s t o p  
t i m e  f r o m  r u n n i n g .  B u t  i n  t h i s  c a s e  a l t h o u g h  t h e  
e x e c u t i o n  o f  t h e  d e c r e e  i n  S u i t  N o .  96  o f  1 8 9 3  w a s  

b a r r e d  b y  t i m e ,  y e t  a s  l a i d  d o w n  b y  t h e  l a t e  C h i e f  
• J u s t ic e  i n  B a l a  v .  A b a i'^ ^ \  a l t h o u g h  t h e  r e m e d y  m a y  

b e  b a r r e d  t h e  r i g h t  r e m a i n s .  W e  t h e r e f o r e  t h i n k  
t h a t  t h e  d e c i s i o n  o f  t h e  l e a r n e d  D i s t r i c t  J u d g e  w a s  c o r 
r e c t .  T h e  a p p e a l  f a i l s  a n d  m u s t ib e  d i s m i s s e d  w i t h  c o s t s .

D e c r e e  c o n f i r m e d .,
j .  a. E.

(1) (1909) 11 Bom. L. R. 1093. .  .

A P P E L L A T E  C I Y I L .

Before Sir Norman Macleod, K t., C h ief Justice, and Mr. Justice Heaton.

H AM CH AN DRA K O L A JI P A T IL  a n b  a n o t h e r  ( o e i g i n a l  P l a i n t i f f s ) ,  

A p p e l l a n t s  v . H AN M AN TA a n d  a n o t h e r  s o n s  a n d  h e i r s  o f  t h e  

d e c e a s e d  LA X M A N  w a l a d  D AG D U  K A D A SK A R  a n d  o t h e r s  ( o R i a m A L  

D e f e n d a n t s ) ,  R e s p o n d e n t s .*

WitTidrawal o f  suit— Suit fo r  redemptiom— PermissioTi to liitJidraw on condUion 
that a fresh  suit to he hrought within two years— N ew,suit after eight ysars* 
— Limitation. ■ ^

* Second Apyeal No. 195 o f  1918.
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1920. The pUiintin' filed a suit to rodoom a inorlgago, but not wiBhing to proceecL
------ --------------with the Huit, he was allowed to withdraw it with penuiHsion to bring a fresh

E a m c i i a n d e a  g iiit  pro\nded that ku cIi Kuit was brought within tw o years from tlio date o f the
order. The n e w  Huit w u h  brought eight yoarH after .the order for withdrawal o f 

I I a n m a k t a .  Bnit. It waa dismissed by the lower Gonrtn ou tho grouiid that the plaintiff,s-
had not complied with the conditions imposed by the order. Ou appeal to tho- 
H igh Court, '

JTcld, that the order for withdrawal o f  unit impoKiifg a limitation o f two 
yeaj:,s was erroneous and it W'Oidd not affect tho plaiutilTV; right to redeeiir 
dm ing tlio pcri(^l o f limitation allowed by tho Limitation Act.

Second a p p o a l  a g a in s fc  t h o  d e c i s i o n  oC 0. Y . Vemoii,. 
D i s t r i c t  J u d g e ,  A l i i i i o d n a g a r ,  c o n i i n n l n g  t l i e  d e c r e e  

r p a s s e d  b y  V .  G .  Y a i d y a ,  S n . l ) o r d in a t c  J u d g e  a t  R a l i i i r i .

S u i t  f o r  r e d e m p t i o n .

T l i e  } } r o p e r t y  i n  s a l t  o r i g i n a l l y  b e l o n g e d  t o  tlie* 
p l a i n t i f f 's  g r j in d fa t l i e r .  l i e  s o l d  :it t o  t h e  d c fe n d a n t B ' 

b y  a  s a le  d e e d ,  d a t e d  t h e  1 8 th  O c t o b e r  1 9 0 2 . I n  1914  
t h e  p l a i n t i f f s  f i l e d  a  s u i t  Cor a  d e c U u 'a t io n  t h a t  t h e  s a le  
d e e d  i n  s u i t  r e p r e s e n t e d  a  m o r t g a g e  t r a n s a c t i o n  a n d  
p r a y e d  f o r  a c c o u n t s  u n d e r  t h e  D e k lc l ia n  A g r i c u l t u r i s t s ’ 
R e l i e f  A c t ,  18 7 9 .

T h e  d e f e n d a n t s  c o n t e n d e d ,  i n t e r  a l i a ,  th a t  t h e  t r a n s a c 

t i o n  ysras a  & o n a s a l e  f o r  a  v a l u a b l e  c o n s i d e r a t i o n  ;; 

t l i a t  t h e  i ) ia ln t i : f f s  h a d  f i l e d  a  S u i t  N o .  2 2 0  o f  1 9 0 5  f o r  

t h e  s a m e  r e l i e f s  a s  w e r e  c l a i m e d  i n  t h i s  s u i t ; t h a t  t h e  

s u i t  w a s  a l l o w e d  t o  b e  w i t h d r a w n  o n  c o n d i t i o n  t h a t  

t l i e  n e w  s u i t  s h o u l d  b e  f i l e d  w i t h i n  t w o  y e a r s  a n d  t h a t  

t l i e  c o s t s  o f  t l i e  d e f e n d a n t s  i n  t h a t  s u it  s h o u l d  b e  iDaidi 

b e f o r e  f i l i n g  t l i e  n e w  s u i t ; t h a t  t h i s  c o n d i t i o n  w a s  n o t
r

c a r r i e d  o u t  a n d  h e n c e  t l i e  s u i t  w a s  b a r r e d .

T h e  S u b o rd i^ n a te  J u d g e  f o u n d  t l i f it  t h e  s a le  d e e d  w a s  

t e a l l y  a  m o r t g a g e  t r a n s a c t i o n  a s  a l l e g e d  b y  the? 

p la xn tifE a  b u t  d i s m i s s e d  t l i e 'p l a i n t i f f s ’ s u i t  a s  t i m e -
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d i l

b a rre d  o n  t h e  g r o u n d  t h a t  i t  w a s  n o t  b r o n g h t ^ w i t h iQ .

t h e  t i m e  a l l o w e d  b y  t h ^  w i t h d r a w a l  o r d e r .  E a m c h a n d r a

V O L . X L I Y .]  B O M B A Y  SE R IE S.

O n  a p i^ e a l, t h e  D i s t r i c t  J u d g e  c o n f i r m e d  t h e  d e c r e e .
%

P l a i n t i f f s  a p p e a le d  t o  t h e  H i g l f  C o u r t .

P .  V .  N i j s u r e ,  t d r  t h e  a p p e l l a n t s .

B .  J .  D e s a i  w i t h  P .  V .  K a n e ^  f o r  r e s p o n d e n t s  N o s .  1 

a n d  2 . »

MacleOD, C . J .  :— T h i s  w a s  i n  e f f e c t  a  r e d e m p t i o n  
s u i t  f i l e d  b y  t h e  p la in t i f l ;  i n  1 9 1 4  t o  r e d e e m  a n d  r e c o v e r  
j ) r o p e r t y  m o r t g a g e d  i n  1 9 0 2 . I t  a p i^ e a r s  t h a t  t h e  

p l a i n t i f f  f i l e d  S u i t  N o .  2 2 0  o f  1 9 0 5  t o  r e d e e m  t h e  m o r t 

g a g e ,  b u t  n o t  w i s h i n g  t o  p r o c e e d  w i t h  t h a t  s u i t  h e  w a s  
a l l o w e d  t o  w i t h d r a w  i t  w d t h  p e r m i s s i o n  t o  b r i n g  a  
f r e s h  s u i t  p r o v i d e d  t h a t  s u c h  s u i t  w a s  b r o u g h t  w i t h i n  

t w o  y e a r s  a n d  t h a t  t h e  c o s t  o f  d e f e n d a n t s  i n  t h a t  s u i t  
w e r e  f i r s t  p a i d .  T h i s  s u i t  w a s  b r o u g h t  e i g h t  y e a r s  a f t e r  
t h e  w i t h d r a w a l ,  a n d  t h e  j ) l a in t i f £ ’ s  s u i t  h a s ,  t h e r e f o r e ,  

b e e n  d i s m i s s e d  o n  t h e  g r o u n d  t h a t  h e  h a s  n o t  c o m p l i e d  
w i t h  t h e  c o n d i t i o n s  im x ^ o s e d  b y  t h e  o r d e r  a l l o w i n g  
h i m  t o  w i t h d r a w  t h e  f i r s t  s u i t .  I t  a p i^ e a r s  t o  u s  t h a t  t h e  

C o u r t  h a s  f a i l e d  t o  c o n s i d e r  w h a t  w a s  t h e  n a t u r e  o f  t h e  
s u i t  f i l e d  1 9 0 5 . I t  i s  a l s o  p o s s i b l e  t h a t  t h e  c o n s i d e r 
a t i o n s  w h i c h  i n d u c e d  t h e  E u l l  B e n c h  tp  d e c i d e ,  t h e  
c a s e  o f  Ttcmiji v .  JPandliarinatli '̂  ̂ h a d  n o t  b ^ n  r e c o g 
n i s e d  i n  t h e  p r e v i o u s  d e c i s i o n s  o f  t h e ' I n d i a n  C o u r t s .  
T h e  e llie c t  o f  t h e  o r d e r  m a d e  b y  t h e  C o u r t  i n  t h e  p r e 
v i o u s  s u i t  w a s  t o  r e s t r i c t  t h e  p e r i o d  o f  l i m i t a t i o n  w h i c h  
i s  a l l o w e d  b y  lavs^ t o  a  m o r t g a g o r  t o  r e d e e m .  S o  l o n g  

a s  i t  h a d  n o t  b e e n  d e c i d e d  t h a t  t h e r e  w a s  n o  m o r t g a g e  
a t  a l l  t h e n  t h e  r e l a t i o n s h i p  o f  m o r tg a g o s *  a n d  m o r t g a g e e  

e x i s t e d .  T h e  l a w  a l l o w s  a  p a r t i c u l a r  p e r i o d  t o  t h e  
m o r t g a g o r  w i t h i n  w h i c h  h e  c a n  r e d e e * m  t h e  m o r t g a g e .

W (19182 43 Bom. 477 .*  \

K oxa,t[
V.

IlAN M AN TA.
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1920. T l i e  n il,.re f a c t  t h a t  l i o  f i l e s  a  s u i t  t o  i r e d e e n i  and 
t h e n  e i t l i e r  a b a n d o n s  o r  w i t l i i l i 'a w B  i t  w i l l  n o t  d e p r iv e  
h i m  o l l i i s  r i g l i t  t o  r c d c c ] u .  I t  i s  o n l y  w h e n  t l i e r e  h as  

b e e n  a  d e c i s i o n  t h a t  t l i c r o  w a s  n o  m o r t g a g e  a t  a l l  th a t 
i t  n e c e s s a i 'i l y  f o l l o w s  t h a t  t h e  r i g l i t  t o  r e d e e m  fa l ls  
t o  t l i e  g r o u n d .  T L ie r e s u l t ,  t J ie r e fo r e ,  o f  t h e  d e c i s i o n  

o f  b o l l i .  C o u r t s  in  t h is  c a s e  w o u l d  1)0 t h a t  a l t h o u g h  it  
lu rs  n e v e r  b e e n  d e c i d e d  t l i a t  t h e  x ) l a in t i l l  i s  n o t  a  m o r t 

g a g o r ,  s t i l l  l ie  lia s  n o  r i g h t  le l ’ t in  h in ^  t o  r e d e e m  th e  
p r o p e r l y , c i i i d  t h a t  o n  g e n e r a l  p r i n c i p l e s  m u s t  b e  w r o n g .  
^J.^horerore, i n  n iy  o p i n i o n ,  t h e  v i e w  t a lc e n  b y  th e  
l e a r n e d  D i s t r i c t  J u d g e  o f  t h e  o r d e r  m a d e  i n  S u it  

N o .  2 2 0  o f  1 9 0 5  w a s  e r r o n e o u s ,  f o r  t h e  C o u r t  h a d  n o  

X>oAver t o  in a lv o  an  o r d e r  w l i i c h  a l l e c t e d  t l i e  p l a i n t i f f ’ s 

r i g h t  t o  r e d e e m  d u r i n g  t h e  p e r i o d  o f  U n i i t a t i o n  

a l l o w e d  b y  t h e  I n d i a n  L i m i t a t i o n  A c t .  W e  s e t  a s id e  

t h e  d e c r e e  o f  t l i e  l o w e r  a p p e l l a t e  C o u r t  a n d  r e m a n d  
t h e  c a s e  f o r  f i n d i n g s  o n  f a c t s .  C o s t s  c o s t s  i n  tJ ie  c a u s e .

H i<]ATOK, J .  :— T h e  o n l y  m a t l e r  o f  i m p o r t a n c e  w i t h  

w h i c h  w^e a r e  c o n c e r n e d  i s  w h e t l i e r  t h e  i^ r e s e n t  s u i t  is  
b e y o n d  t i m e .  T h e  p h i i n t i f f  w h o  l ) r o u g h t  a n  e a r l i e r  
s u i t  f o r  r e d e m p t i o n  l ia d  b e e n  a l l o w e d  t o  w i t l i d r a w  th a t  

s u i t  w it h ,  l e a v e  i o  b r i n g  a n o t l i e r ,  p r o v i d e d  h e  b r o u g h t  

t h a t  o t l i e r  w i t h i n  t w o  y e a r s .  H e  h a s  n o w  b r o u g h t  
an ot^ Iier  s u i t ^ 'o r  r e d e m i ) t i o n  ; b u t  h e  h a s  n o t  d o n e  s o  
w i t h i n  t w o  y e a r s ; h e  h a s  i n d e e d  a l l o w e d  e i g h t  y e a r s  to  

e la p s e .  A p a r t  f i ’o m  a n y  o t h e r  m a t t e r  w d ia t e v e r ,  h a v i n g  
r e g a r d  t o  s e c t i o n  3 7 4  o f  t h e  C i v i l  P r o c e d u r e  C o d e  o f  
18cS2 w h i c h  l a y s  d o w n  t l i a t  t h e  l a w  o f  l i m i t a t i o n  i s  n o t  

a f f e c t e d  w h e n  le a v e  i s  g i v e n ,  I  s h o u l d  s a y  t h a t  i t  w a s  
n o t  o p e n  t o  t h e  C o u r t  t o  i m p o s e  a  l i m i t a t i o n  o f  t w o  
y e a r s .  C o n s e q i t e n t l y  I  s h o u l d  h o l d  t h a t  t h e  s u i t  i s  
V / i t h in  t i m e .  M y  L o r d  t h e  C h i e f  J u s t i c e  h a s  d e a l t  
•w ith a n o t h e r  £isi:)6c t  o f  t h e  c a s e ,  n a m e l y ,  t h a t  t h e  r i g h t  
i ;o * 'b r in g  a  s u i t  foi^f r e d e m p t i o n  i s  n o t  l o s t  s o  l o n g  a s  

t h e r e  h a s  n o t  b e e n  t h e  d e c i s i d n  o f  a  C o u r t  a g a i n s t  t h e
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■̂ existence of tlie relationship of mortgagor ai^ mort
gagee, N o  doubt tliat in Jeneral is so, but I  do not at 
present myself wish to express any opinion whether 
supi30sing a j)laintiff brings a suit for redemption and 
abandons it, he would tken have, or would not have, a 
right to bring a fvesh suit for redemption. T h e  parti
cular matter before us can be disi^osed of, I  think, with
out expressing an oi înion on that point. I  agree that 
the case shouPd be remanded to be determined by tl̂ e 
Court of first appeal on its merits. C o s t s  cQpts in the 
'Cause.

Dfi,cree reversed 
and case remanded,

J . G. K .

1920.

R a m o h a n d h a

K olaji
V.

Hanmanta-

A P P E L L A T E  C I V I L .

Before Sir Norman Macleod, K t., C hief Justice, and Mr. Justice Heaton.

SvALLANGOWDA b i n  NANGANGOUDA PATIL a n d  o t h e r s  (o iu a iN A L  

P l a i n t i f f s ) ,  A p p e l l a n t s  v. BIBISIIAYA k o m  SHAH MAHOMED KHAN 
ALIAS APPASAHEB JAHAGIEDAR a n d  o t h e r s  ( o r i g i n a l  D e f e n d 

a n t s ) ,  R e s p o n d e n t s .  ®

Indian Limitation A ct ( I X  o f  190S), Schedule i ,  Articles 123 and H i —  
Mahomedan law— Joint property— Projterty devolving on sons on 
death— One o f  the sons selWig his share to a third person— i%uit fo r  pa rti
tion— Property held hy sons as tenants-in-conimon— Time to run when o?ie 
co-tenant excludes the other from  joint property.

■ Tw o Mahomedan brothers M and G succeeded to their father’s property 
according to Mahomedan law. G  mortgaged his share in the property to 
plaintiffs and eventually sold the equity o f  redemption to them. The plainiifTa 
sued to recover possession o f  G ’s share by  partition. The trial Court dismissed 
the suit as time-barred under Article 123 o f  the Indian*Limitation A ct, 1908.

Held, that .the proper article applicable would be Article 144 o f  the Limita- 
lion  Act, as the plaintiifs’ suit was in terms a suit to hav^ partitioned property 
avhich the two persons were holding as tenants-in-(jpmraon. * ,

® First AppSal No. 108 o f 1918.

1920.
January 7-
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