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APPELLATE CIVIL.

Before Sir Norman Maclcod, Kt., Clur.f Justice, and Mr. Jualice

lleutoii.

(o] r
1920. MIE AKBAIIALI walao MfU TNAYATALLT ani)v)ti[krs (oHHiiNAr. Plaint-
Januaryh. iffs), Ari'Ki-LANTS v. AIVDUL WJLI walad MIHASAIrEli JAIIAGIII-

DAIi AND ANOTHKU (OIUOINAL DkKKNOANTS), [iKSFONDKINTS*

Limifatioti— Adverse iiossesfiioii— Decree— End of adverse jmi”ession hy the
2uissi)t{/ of, the decree— PossesHto/i j)rii)r to decree cniinof. be tacked to
jxissession after decrec— Party tvishhig to acquire good title Jt/ adverse
possession laiist start afresh after the decrec— Execution— Executimi tinxe-
larred— Jtighl to recover imsHiission not harred.

~ Tlie defcudants luid brought Suit'No. 9> (1 1S0j againt the pUuntill! for a
doclaratioii lhat they wtn™ entitled to a liali; sliaro in the right to manage a
Dovasthan property. Tiio jilaintilVs llien pleaded that they “\wo solely
entitled to [the inanageniout as they wore in adverBO poaaoHsion for over
twdvo ycaVvH prior to the suit. R was however liehl that the phiiiitillH' adverse
poBsession couniionced only from 1885, and a decree declaring the joint
ilianageiuent of the J)laintilTs and the defendautu \weH passed oil the 7th Jidy
189(>. After the decree, the plaintilTs remained in possession and the defend-
ants took no uetivc ste]) to execute the decree in their favour lintil they were-
let into pOHHCSsion by the C(»llector’'s order dated the 1st August 1908. The
pliuutilTs, thereupon, brought a suit in 1912 to establish their sole right to
iiMUiage the Dovasthan pro])crty, alleging hereditary right and ancient and iin-
nicruorial custom, and contended that by uon-exocution of the decree in
Suit No. 96 oC 1893, they l)ecamo entitKid to (ack ou the period of adverse
possession before the date of that decree to the period, after the decree thereby
acgniruig an mabsolute title by adverse pos.session.

1) that the decree in Suit No. 91 of 1893 put an end to &
possession on 7th Jidy 1890 ; (2) that although the execution of that decree

was barre<l, the right remained anil therefore the plaintifi: coidd not get absolute
litlo by adverse possession.

iSalft v ./1Z>aiW, relied on.
The laeribd of adverse possession is calculated for the benefit of the partym
setting np adverse possession ; and if he loses, then there is an end of that

e
Btayt afresh after a decree.

* Second Appeal No. 24 of 1919.
(1909) 11 Bom. £ e . 1093.
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Second appeal against t*ie decision of 0. V. Yernon,
reversing tlie decree jjassed by K. H. Kirliire, First

Class Subordinate Judge at Alimednagar.

Suit for a declaration o] right to ijianage property.

In 1773, tlie village of Ustlial in Nevasa Taluka,
Alimednagar District was granted in Inani to tlie
Pirjade family of Alimednagar for the maintenance of
the expenses of the Devasthan of Plajrat Pir BarCt
Imam . -

In 1853, the Inam Commissioner by his decision re-
cognised Mir Meheralli (plaintiff’'s ancestor), and three
others Mir Kasam, Mir Abutale and Mir Haidar as
Pir-Jada co-sharers. Disputes arose between these
co-sharers regarding the manageme.nt of the village of
Usthal and in 1893 Mir Haidar filed a Suit Ko. 96 of
1893 against Mir Meheralli and others claiming a
declaration that he was entitled to a half share in the
right of management of the Devastlian property in suit.
Mir Meheralli defended the suit mainly gqii the ground
that Mir Haider’s right was barred by the adverse and
exclusive enjoyment of the right by Mir Meharalli for
over twelve years. It was held that Mir Meheralli's
adverse enjoyment of right of management commenced
in 1885 but the suit being filed wihin twelve years from
that date, the adverse right was not <complete. A
decree was, therefore, passed in favour of Mir Haidar
declaring that he was entitled to a share in the manage-
ment along with other sharers. This idecree was
confirmed in apx>eal by the High Court on the 7th
July 1896.

A fter this decree was passed, the plaintiff Haidar
presented a Darldiast No. 872 of 189Z wjiich was dis-

missed on the 12th July 1898 for default in payi®tg”"

process fee. M ir Haidar ,died in 1902 and thereafter

his heirvS did nothing to execute the decree.
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M ir Melicralli contiiined rininterraptedly in manage-
ment of tlie village as before till liis death in 1905. On
deatli, the pLaintiiXs entered into the management

in their own riglit and under rtiie will of Mir Meheralli
and -while their vahiwat waa going o0?i, plaintiff, No. Ts
consin Mir Hayat AIIL made an application to the
Collector praying that he may be appointed manager of
village. The Collector caused an*®inquiry to he
made airl by his order, dated the 1st August 1908
appointed a board for the management of the Jahagir
village and of Dcvasthan. Defendants Nos. 1 and 2

were the members of this board.

Tlie.plaintiirs, therefore, fded a suit in 1912 for a
declaration that the plaintiffs have a l'ight to collect
the revenues of the Jahagir village of Ustlial and to
have the valiiwat of and manage the said village
according to immemorial custom ; that the board of
management ax>pointed by the Collector for the vahiwat
of the Jahagir -village being derogatory to the i)lalnt-
iifs ancestral rights of valiiwat of the said village was
illegal and for a declaration that the appointment of the
defendants N(,)s. 1 and 2 on the said board of manage-
ment by the Collector w”nas illegal.

. r r

The defendants contended inter alia that the suit was
barred by res judicata by reason of the decision in
Suit No, 96 of 1893; that the defendants’ right was
recognised by the decree in the said suit and that they
were entitled to maintain the possession which they
obtained under the Collector’s order.

r

The Subordinate Judge held that plaintilECs’ hereditary
right was not proved, but that they had acquired a
rt"ht to manage the village by adverse possession owing
to thenon-execution of the Oecree in Suit No. 96 of

1893. He, tlierefore, allowed the plaintifli's claim .
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On appeal, tlie District Judge reversed tfie decree
eand dismissed the suit on the ground that the barring
of the right to execute the decree, did not extinguish

the right to i3osse?Sion ; Bala ¥« A.hai™m,

The plaintiil®*s appealed to the High Court.

AVeUlon with J. G. Hele™ for the axjpellants :(— W e
submit that the title of the plaintiffs to manage the
village had become comi)lete by long and continuous
adverse enjoyment of the right. Our adverse possession
had commenced from 1885 and the same had continued
and remained unaffected in spite of the decree in Suit
No. 96 of 1893 as the same was never executed at any
time within twelve years. The barring of the right to
execution of the decree obtained by the defendants also
extinguished their right to possession ; section 28,

Limitation Act.

The authority of A mrita Ravji v. Shridhar Nara-
yan®™\ relied on by the lower Court, only says that so
long as there is a decree alive and callable of execution,
the possession cannot become adverse. mln our case how -
-ever, the High Court decree,dated 7th July 1896,became
incapable of execution, three years later, i.e., on 7th July
1899, so that the adverse possession which had continued
to run from 1885 became perfected in 1899 by non-
execution of the decree, and therefore in 1908 the

defendants had lost all right to the property.

Tlie case of Bala v. Ahai®™” is also distinguishable
from the facts of the present case, though it is no doubt
held in the case that the barring of the right of execu-
tion does not extinguish the right. In this case the
eeffect of holding the property adversely before' tJie

passing of the decree and its consequential effect by

non-execution of the decree is not considered” Our

(1) (1909) 11 Bom. L.E. f093. “P) (1903) 33 Bonn 317
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r r
190submission is that by non-execution of tlie decree it

Akbauaini

AiinuL

must be considered as if it was never passed and tlie

adverse i)ossessioji wliicli had commenced in 1885 was-
complete,

S. 11. Balchale, for the respondents, not called
upon.
Macleod, 0. J . Tlie plaintills brought this suit to

establish their solo right to manage the iJevasthan of

Usthal, alteging hereditaiy right and ancient and
immemorial custom, against defendants Nos. 1 and 4 as
representing a board of management elected by various
co-sliarers under the Collector's order of 23rd March
1008. This question appears to have been decided
against the i)laintiirs by a decree of the Higli Court
in Suit No. 9G of 1893 wliicli was imssed on the 7th July
180G. Apparently after the decree was passed the
plaintiil's remained in possession, and nothing was-

actually done by the other side to get into possession

euntil the Collector’s order of the 1st August 1908.

It is suggested in the first place that the x7hiintiUs

can taclv on the period of adverse possession before the

decree in Suit No. 9G of 1893 to the i”eriod after the
decree, so that thev acquired au absolute title

twelve years fjom the date of the

after
original possession.
Thatis an fa'gument which we cannot accede to. The
X")eriod of adverse possession is calculated for the benefit
oftl]ieparty setting uj) adverse possession,and ifhe loses,
then there is an end of that period, and he must, if ho
wishes to acquire a good title by adverse possession,
start afresh after the decree. But we cannot presume-
since thedecree waspassedby the High Court on the 7th
July 1896 th attheplaintilfs in thissuit determined atonce-
to \olii adversely to the successful party, and in effect-
in contempt of thft decree of the High Court. It-

is g~uite possible after the decree had been passed, and
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after the successful party*was so remiss in seeking to
execute it, the plaintiffs might have gathered fresh
courage, and might have after a certain period had
elapsed from the date of the decree determined to set
up again a title in themselves agixinst the successful
party in that suit. But we have no evidence of that,
and certainly there is no evidence that they took that
attitude before the 1st August 1908. But we think
that it would require very strong evidence mdeed on
the part of a losing party to acquire a fresh title by
adverse possession against the decree of the High Court
or of any Court, and he would certainly have to act
in such away that the parties interested could have no
doubt whatever with regard to his motives in order
that they might be enabled to take proper steps to stop
time from running. But in this case although the
execution of the decree in Suit No. 96 of 1893 was
barred by time, yet as laid down by the late Chief
«Justice in Bala v. Abai'**"\ although the remedy may
be barred the right remains. W e therefore think
that the decision of the learned District Judge was cor-

rect. The appeal fails and mustibe dismissed with costs.

Decree confirmed,

j. a. E.
(1) (1909) 11 Bom. L. R. 1093.

APPELLATE CIYIL.

Before Sir Norman Macleod, Kt., Chief Justice, and Mr. Justice Heaton.

HAMCHANDRA KOLAJI PATIL anb another (oeiginal Plaintiffs),

Appellants v. HANMANTA and another sons and heirs of the

deceased LAXMAN walad DAGDU KADASKAR and others (oRiamAL

Defendants), Respondents.*

WitTidrawal of suit— Suit for redemptiom— PermissioTi to liitJidraw on condUion
that afresh suit to he hrought within two years— New,suit after eight ysars*

— Limitation. ] n
* Second Apyeal No. 195 of 1918.
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