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B efore Sir Norman Maclcod, K t., Clur.f Justice, and Mr. Jualice
lleutoii. 

o r

1920. MIE AKBAllALI walao MfU TNAYATALLT ani)v)ti[krs (oHHiiNAr. Plaint- 
Januaryh. if fs ), Ari’Ki-LANTS v. AIVDUL vVJI.l walad MIIlASAirEli JAIIAGIII-
........ DAIi AND ANOTHKU (OIUOINAL DkKKNOANTS), liKSfONDKiNTS.*

Limifatioti— Adverse iiossesfiioii— D ecree— End of adverse jmi^ession hy the 
2uissi)t{/ of, the decree— PossesHto/i j)rii)r to decree cniinof. be tacked to- 
jxissession after decrec— P a rty  tvishhig to acquire good title Jt/ adverse 
possession laiist start afresh after the decrec— Execution— Executimi tinxe- 
larred— Jtighl to recover imsHiission not harred.

 ̂ T lie  defcudants luid brought Suit'No. 9(> ()1‘ 1 SO.'j againt the pUuntill! for a
doclaratioii Ihat they wt'n̂  entitled to a liali; sliaro in the right to manage a 
Dovasthan property. Tiio jilaintilVs llien pleaded that they \̂vero solely 
entitled to [the inanageniout as they wore in adverBO poaaoHsion for over 
twdvo ycaVH prior to the suit. Ft was however liehl that the phiiiitillH’ adverse 
poBsession couniionced only from 1885, and a decree declaring the joint 
iiianageiuent of the ])laintilTs and the defendautu \vaH passed oil the 7th Jidy 
189(>. After the decree, the plaintilTs remained in possession and the defend- 
ants took no uetivc ste]) to execute the decree in their favour lintil the,y were- 
let into pOHHCSsion by the C(»llector’s order dated the 1st August 1908. The 
pliuutilTs, thereupon, brought a suit in 1912 to establish their sole right to 
iiMUiage the Dovasthan pro])crty, alleging hereditary right and ancient and iin- 
nicruorial custom, and contended that by uon-exocution of the decree in 
Suit No. 96 oC 1893, they l)ecamo entitKid to (ack ou the period of adverse 
po ssessio n  before the date of that decree to t he period, after the decree thereby 
acqniruig an ■absolute title by adverse pos.session.

(1) that the decree in Suit No. 9(1 of 1893 put an end to adverse 
possession on 7th Jidy 1890 ; (2) that although the execution of that decree 
was barre<l, the right remained anil therefore the plaintifi: coidd not get absolute 
litlo by adverse possession. 

iSaJft V . /IZ>aiW, relied on.

' . : The laeribd of adverse possession is calculated for the benefit of the party ■
: setting np adverse possession ; and if he loses, then there is an end of that
;■ ■ period, andhemust^ if he wishes to ac(juire a good title by adverse possession^

Btayt afresh after a decree.

* Second Appeal No. 24 o f  1919.

(1909) 11 Bom. £ e . 1093.
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Second a p p e a l  a g a in s t  t^ ie  d e c i s i o n  o f  0. V. Y e r n o n ,  1920. 

r e v e r s i n g  t l i e  d e c r e e  j j a s s e d  b y  K .  H .  K i r l i i r e ,  F i r s t M ir
C la s s  S u b o r d i n a t e  J u d g e  a t  A l i m e d n a g a r .  A k b a b a l i

V.
S u i t  f o r  a  d e c l a r a t i o n  o|  r i g h t  t o  i j i a n a g e  p r o p e r t y .  A b d u l

-A.J IJ,

I n  1 7 7 3 , t l i e  v i l l a g e  o f  U s t l i a l  i n  N e v a s a  T a l u k a ,  

A l i m e d n a g a r  D i s t r i c t  w a s  g r a n t e d  i n  I n a n i  t o  t l i e  

P i r j a d e  f a m i l y  o f  A l i m e d n a g a r  f o r  t h e  m a i n t e n a n c e  o f  

t h e  e x p e n s e s  o f  t h e  D e v a s t h a n  o f  P la jr a t  Pir BarCt 
I m a m .  •

I n  1 8 5 3 , t h e  I n a m  C o m m i s s i o n e r  b y  h i s  d e c i s i o n  r e ­
c o g n i s e d  M i r  M e h e r a l l i  ( p l a i n t i f f ’ s  a n c e s t o r ) ,  a n d  t h r e e  
o t h e r s  M i r  K a s a m , M ir  A b u t a l e  a n d  M ir  H a i d a r  a s  *

P i r - J a d a  c o - s h a r e r s .  D i s p u t e s  a r o s e  b e t w e e n  t h e s e  
c o - s h a r e r s  r e g a r d i n g  t h e  m a n a g e m e .n t  o f  t h e  v i l l a g e  o f  
U s t h a l  a n d  i n  1 8 9 3  M ir  H a i d a r  f i l e d  a  S u i t  K o .  96  o f  

1 8 9 3  a g a i n s t  M ir  M e h e r a l l i  a n d  o t h e r s  c l a i m i n g  a  
d e c l a r a t i o n  t h a t  h e  w a s  e n t i t l e d  t o  a  h a l f  s h a r e  i n  t h e  
r i g h t  o f  m a n a g e m e n t  o f  t h e  D e v a s t l i a n  p r o p e r t y  i n  s u i t .
M i r  M e h e r a l l i  d e f e n d e d  t h e  s u i t  m a i n l y  q ii t h e  g r o u n d  

t h a t  M i r  H a i d e r ’ s  r i g h t  w a s  b a r r e d  b y  t h e  a d v e r s e  a n d  
e x c l u s i v e  e n j o y m e n t  o f  t h e  r i g h t  b y  M i r  M e h a r a l l i  f o r  

o v e r  t w e l v e  y e a r s .  I t  w a s  h e l d  t h a t  M i r  M e h e r a l l i ’ s  

a d v e r s e  e n j o y m e n t  o f  r i g h t  o f  m a n a g e m e n t  c o m m e n c e d  

i n  1 8 8 5  b u t  t h e  s u i t  b e i n g  f i l e d  w i h i n  t w e l v e  y e a r s  f r o m  
t h a t  d a te ,  t h e  a d v e r s e  r i g h t  w a s  n o t  c o m p l e t e .  A  

d e c r e e  w a s ,  t h e r e f o r e ,  p a s s e d  i n  f a v o u r  o f  M i r  H a i d a r  
d e c l a r i n g  t h a t  h e  w a s  e n t i t l e d  t o  a  s h a r e  i n  t h e  m a n a g e ­

m e n t  a l o n g  w i t h  o t h e r  s h a r e r s .  T h i s  id e c r e e  w a s  
c o n f i r m e d  i n  apx>eal b y  t h e  H i g h  C o u r t  o n  t h e  7 t h  
J u l y  1 8 9 6 .

A f t e r  t h i s  d e c r e e  w a s  p a s s e d ,  t h e  p l a i n t i f f  H a i d a r  
p r e s e n t e d  a  D a r ld ia s t  N o .  8 7 2  o f  1 8 9  Z w j i i c h  w a s  d i s ­
m i s s e d  o n  t h e  1 2 t h  J u l y  1 8 9 8  f o r  d e f a u l t  i n  p a y i^ g ^  
p r o c e s s  f e e .  M i r  H a i d a r  , d i e d  i n  1 9 0 2  a n d  t h e r e a f t e r  

h i s  heirvS d i d  n o t h i n g  t o  e x e c u t e  t h e  d e c r e e .  ' ' '
I L K  1 2 - 3  \ 7



1920. M i r  M e l i c r a l l i  c o n t i i i n e d  r i n i n t e r r a p t e d l y  i n  m a n a g e -

m e n t  o f  t l i e  v i l l a g e  a s  b e f o r e  t i l l  l i i s  d e a t h  i n  1 9 0 5 . O n  

A k b a r a l i  d e a t l i ,  t h e  p L a in t iiX s  e n t e r e d  i n t o  t h e  m a n a g e m e n t

i n  t h e i r  o w n  r i g l i t  a n d  u n d e r  rtiie  w i l l  o f  M i r  M e h e r a l l i  

Ajij/  a n d  -w h i le  t h e i r  v a h i w a t  w a a  g o i n g  o ? i , p l a i n t i f f ,  N o .  T s  
c o n s i n  M i r  H a y a t  A l lL  m a d e  a n  a p p l i c a t i o n  t o  t h e  
C o l l e c t o r  p r a y i n g  t h a t  h e  m a y  b e  a p p o i n t e d  m a n a g e r  o f  

v i l l a g e .  T h e  C o l l e c t o r  c a u s e d  an*® i n q u i r y  t o  h e  

m a d e  a i r l  b y  h i s  o r d e r ,  d a t e d  t h e  1 s t  A u g u s t  1908  
a p p o i n t e d  a  b o a r d  f o r  t h e  m a n a g e m e n t  o f  t h e  J a h a g i r  

v i l l a g e  a n d  o f  D c v a s t h a n .  D e f e n d a n t s  N o s .  1 a n d  2 

w e r e  t h e  m e m b e r s  o f  t h i s  b o a r d .

T l i e .p l a i n t i i r s ,  t h e r e f o r e ,  f d e d  a  s u i t  i n  1 9 1 2  f o r  a  

d e c l a r a t i o n  t h a t  t h e  p l a i n t i f f s  h a v e  a  I 'i g h t  t o  c o l l e c t  

t h e  r e v e n u e s  o f  t h e  J a h a g i r  v i l l a g e  o f  U s t l i a l  a n d  t o  

h a v e  t h e  v a l i i w a t  o f  a n d  m a n a g e  t h e  s a i d  v i l l a g e  

a c c o r d i n g  t o  i m m e m o r i a l  c u s t o m  ; t h a t  t h e  b o a r d  o f  
m a n a g e m e n t  a x > p o in te d  b y  t h e  C o l l e c t o r  f o r  t h e  v a h i w a t  

o f  t h e  J a h a g i r  - v i l l a g e  b e i n g  d e r o g a t o r y  t o  t h e  i ) l a !n t -  
i i f s  a n c e s t r a l  r i g h t s  o f  v a l i i w a t  o f  t h e  s a i d  v i l l a g e  w a s  
i l l e g a l  a n d  f o r  a  d e c l a r a t i o n  t h a t  t h e  a p p o i n t m e n t  o f  t h e  
d e f e n d a n t s  N(,)s. 1 a n d  2  o n  t h e  s a i d  b o a r d  o f  m a n a g e ­

m e n t  b y  t h e  C o l l e c t o r  w^as i l l e g a l .
. r r
T h e  d e f e n d a n t s  c o n t e n d e d  i n t e r  a l i a  t h a t  t h e  s u i t  w a s  

b a r r e d  b y  r e s  j u d i c a t a  b y  r e a s o n  o f  t h e  d e c i s i o n  i n  
S u i t  N o ,  96  o f  1 8 9 3 ;  t h a t  t h e  d e f e n d a n t s ’ r i g h t  w a s  

r e c o g n i s e d  b y  t h e  d e c r e e  i n  t h e  s a i d  s u i t  a n d  t h a t  t h e y  
w e r e  e n t i t l e d  t o  m a i n t a i n  t h e  p o s s e s s i o n  w h i c h  t h e y  
o b t a i n e d  u n d e r  t h e  C o l l e c t o r ’ s  o r d e r .

r

T h e  S u b o r d in a t e  J u d g e  h e l d  t h a t  plaintilECs’ h e r e d i t a r y  
r i g h t  w a s  n o t  p r o v e d ,  b u t  t h a t  t h e y  h a d  a c q u i r e d  a  

r t ^ h t  t o  m a n a g e  t h e  v i l l a g e  b y  a d v e r s e  p o s s e s s i o n  o w i n g  
t o  t h e n o n - e x e c u t i o n  o f  t h e  O e c r e e  i n  S u i t  N o .  96  o f  
1 8 9 3 . H e ,  t l i e r e f o r e ,  a l l o w e d  t h e  p la in t i f l i ’ s  c l a i m .
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1920.O n  a p p e a l ,  t l i e  D i s t r i c t  J u d g e  r e v e r s e d  t f i e  d e c r e e  

• an d  d i s m i s s e d  t h e  s u i t  o n  t h e  g r o u n d  t h a t  t h e  b a r r i n g  
o f  t h e  r i g h t  t o  e x e c u t e  t h e  d e c r e e ,  d i d  n o t  e x t i n g u i s h  akbakali 

t h e  r i g h t  t o  i3o ss e ? 5s i o n  ; B a l a  ¥ •  A . h a i ^^ .̂, Aouor.

T h e  p la in t ii l^ s  a p p e a le d  t o  t h e  H i g h  C o u r t .  ■

^ V e U l o n  w i t h  J .  G .  H e le ^  f o r  t h e  a x jp e l la n t s  :— W e  

s u b m i t  t h a t  t h e  t i t l e  o f  t h e  p l a i n t i f f s  t o  m a n a g e  t h e  
v i l l a g e  h a d  b e c o m e  c o m i ) l e t e  b y  l o n g  a n d  c o n t i n u o u s  
a d v e r s e  e n j o y m e n t  o f  t h e  r i g h t .  O u r  a d v e r s e  p o s s e s s i o n  
h a d  c o m m e n c e d  f r o m  1 8 8 5  a n d  t h e  s a m e  h a d  c o n t i n u e d  

a n d  r e m a i n e d  u n a f f e c t e d  i n  s p i t e  o f  t h e  d e c r e e  i n  S u i t  

N o .  96  o f  1 8 9 3  a s  t h e  s a m e  w a s  n e v e r  e x e c u t e d  a t  a n y  
t i m e  w i t h i n  t w e l v e  y e a r s .  T h e  b a r r i n g  o f  t h e  r i g h t  t o  * 
e x e c u t i o n  o f  t h e  d e c r e e  o b t a i n e d  b y  t h e  d e f e n d a n t s  a l s o  

e x t i n g u i s h e d  t h e i r  r i g h t  t o  p o s s e s s i o n  ; s e c t i o n  2 8 , 

L i m i t a t i o n  A c t .

T h e  a u t h o r i t y  o f  A  m r i t a  R a v j i  v .  S h r i d h a r  N a r a -  
y a n ^ ^ \  r e l i e d  o n  b y  t h e  l o w e r  C o u r t ,  o n l y  s a y s  t h a t  s o  
l o n g  a s  t h e r e  i s  a  d e c r e e  a l i v e  a n d  c a l l a b l e  o f  e x e c u t i o n ,  
t h e  p o s s e s s i o n  c a n n o t  b e c o m e  a d v e r s e .  ■ I n  o u r  c a s e  h o w -  

-e v e r , t h e  H i g h  C o u r t  d e c r e e ,  d a t e d  7 t h  J u l y  1 8 9 6 ,b e c a m e  
i n c a p a b l e  o f  e x e c u t i o n ,  t h r e e  y e a r s  la t e r ,  i .e . ,  o n  7 t h  J u l y

1 8 9 9 , s o  t h a t  t h e  a d v e r s e  p o s s e s s i o n  w h i c h  h a d  c o n t i n u e d  
t o  r u n  f r o m  1 8 85  b e c a m e  p e r f e c t e d  i n  1 8 9 9  b y  n o n ­

e x e c u t i o n  o f  t h e  d e c r e e ,  a n d  t h e r e f o r e  i n  1 9 0 8  t h e  
d e f e n d a n t s  h a d  l o s t  a l l  r i g h t  t o  t h e  p r o p e r t y .

T l i e  c a s e  o f  B a l a  v .  A h a i ^ ^  i s  a l s o  d i s t i n g u i s h a b l e  
f r o m  t h e  f a c t s  o f  t h e  p r e s e n t  c a s e ,  t h o u g h  i t  i s  n o  d o u b t  

h e l d  i n  t h e  c a s e  t h a t  t h e  b a r r i n g  o f  t h e  r i g h t  o f  e x e c u ­

t i o n  d o e s  n o t  e x t i n g u i s h  t h e  r i g h t .  I n  t h i s  c a s e  t h e  

• effect o f  h o l d i n g  t h e  p r o p e r t y  a d v e r s e l y  b e f o r e '  tJ ie  

p a s s i n g  o f  t h e  d e c r e e  a n d  i t s  c o n s e q u e n t i a l  e f f e c t  b y  
n o n - e x e c u t i o n  o f  t h e  d e c r e e  i s  n o t  c o n s id e r e d ^  O u r

V O L . X L IV .] B O M B A Y  SE R IE S. ' 1)37
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1900. submission is that by non-execution of tlie decree it 
”  ' must be considered as if it was ne ver passed and tlie
A k b a u a i^ i  adverse i)ossessioji wliicli had commenced in 1 8 8 5  w a s- 

. complete.
AiinuL *-

S .  1 1 .  B a l c h a l e ,  f o r  t h e  r e s p o n d e n t s ,  n o t  c a l l e d  

u p o n .

Macleod, 0. J . T l i e  p l a i n t i l l s  b r o u g h t  t h i s  s u i t  t o  

e s t a b l i s h  t h e i r  s o l o  r i g h t  t o  m a n a g e  t h e  iJ e v a s t h a n  o f  
U s t h a l ,  a l t e g i n g  h e r e d i t a i y  r i g h t  a n d  a n c i e n t  a n d  

i m m e m o r i a l  c u s t o m ,  a g a i n s t  d e f e n d a n t s  N o s .  1 a n d  4  a s  

r e p r e s e n t i n g  a  b o a r d  o f  m a n a g e m e n t  e l e c t e d  b y  v a r i o u s  

c o - s l i a r e r s  u n d e r  t h e  C o l l e c t o r ’ s  o r d e r  o f  2 3 r d  M a r c h  
1 0 0 8 . T h i s  q u e s t i o n  a p p e a r s  t o  h a v e  b e e n  d e c i d e d  

a g a i n s t  t h e  i ) l a i n t i i r s  b y  a  d e c r e e  o f  t h e  H i g l i  C o u r t  

i n  S u i t  N o .  9G o f  1 8 9 3  w l i i c l i  w a s  im s s e d  o n  t h e  7 t h  J u l y  

180G . A p p a r e n t l y  a f t e r  t h e  d e c r e e  w a s  p a s s e d  t h e  
p la i n t i i l 's  r e m a i n e d  i n  p o s s e s s i o n ,  a n d  n o t h i n g  w a s - 
a c t u a l l y  d o n e  b y  t h e  o t h e r  s i d e  t o  g e t  i n t o  p o s s e s s i o n  

• u n til t h e  C o l l e c t o r ’ s  o r d e r  o f  t h e  1 s t  A u g u s t  1 9 0 8 .

I t  i s  s u g g e s t e d  i n  t h e  f i r s t  p l a c e  t h a t  t h e  x ^ h iin tiU s  

c a n  ta c lv  o n  t h e  p e r i o d  o f  a d v e r s e  p o s s e s s i o n  b e f o r e  t h e  

d e c r e e  i n  S u i t  N o .  9G o f  1 8 9 3  t o  t h e  i^ e r io d  a f t e r  t h e  

d e c r e e ,  s o  t h a t  t h e v  a c q u i r e d  a u  a b s o l u t e  t i t l e  a f t e r  
t w e l v e  y e a r s  f j o m  t h e  d a t e  o f  t h e  o r i g i n a l  p o s s e s s i o n .  

T h a t  i s  a n  fa ’g u m e n t  w h i c h  w e  c a n n o t  a c c e d e  t o .  T h e  

X")eriod o f  a d v e r s e  p o s s e s s i o n  i s  c a l c u l a t e d  f o r  t h e  b e n e f i t  

o f  t ] i e p a r t y  s e t t i n g  u j)  a d v e r s e  p o s s e s s i o n ,  a n d  i f  h e  l o s e s ,  
t h e n  t h e r e  i s  a n  e n d  o f  t h a t  p e r i o d ,  a n d  h e  m u s t ,  i f  h o  

w i s h e s  t o  a c q u i r e  a  g o o d  t i t l e  b y  a d v e r s e  p o s s e s s i o n ,  
s t a r t  a f r e s h  a f t e r  t h e  d e c r e e .  B u t  w e  c a n n o t  p r e s u m e -  

s i n c e  t h e  d e c r e e  w a s  p a s s e d  b y  t h e  H i g h  C o u r t  o n  t h e  7 th  
J u l y  18 96  th  a t  t h e  p la in t i I f s  i n  t h i s  s u i t  d e t e r m i n e d  a t  o n c e -  
t o  \ o l i i  a d v e r s e l y  t o  t h e  s u c c e s s f u l  p a r t y ,  a n d  i n  e f fe c t -  
i n  c o n t e m p t  o f  th ft d e c r e e  o f  t h e  H i g h  C o u r t .  It- 
i s  q^uite p o s s i b l e  a f t e r  t h e  d e c r e e  h a d  b e e n  p a s s e d ,  a n d
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a f t e r  t h e  s u c c e s s f u l  p a r t y * w a s  s o  r e m i s s  i n  s e e k i n g  t o  
e x e c u t e  i t ,  t h e  p l a i n t i f f s  m i g h t  h a v e  g a t h e r e d  f r e s h  

c o u r a g e ,  a n d  m i g h t  h a v e  a f t e r  a  c e r t a i n  p e r i o d  h a d  
e l a p s e d  f r o m  t h e  d a t e  o f  t h e  d e c r e e  d e t e r m i n e d  t o  s e t  
u p  a g a in  a  t i t l e  i n  t h e m s e l v e s  a g ix in s t  t h e  s u c c e s s f u l  
p a r t y  i n  t h a t  s u it .  B u t  w e  h a v e  n o  e v i d e n c e  o f  t h a t ,  
a n d  c e r t a i n l y  t h e r e  i s  n o  e v i d e n c e  t h a t  t h e y  t o o k  t h a t  

a t t i t u d e  b e f o r e  t h e  1 s t  A u g u s t  1 9 0 8 . B u t  w e  t h i n k  

t h a t  i t  w o u l d  r e q u i r e  v e r y  s t r o n g  e v i d e n c e  m d e e d  o n  

t h e  p a r t  o f  a  l o s i n g  p a r t y  t o  a c q u i r e  a  f r e s h  t i t l e  b y  
a d v e r s e  p o s s e s s i o n  a g a i n s t  t h e  d e c r e e  o f  t h e  H i g h  C o u r t  

o r  o f  a n y  C o u r t ,  a n d  h e  w o u l d  c e r t a i n l y  h a v e  t o  a c t  

i n  s u c h  a  w a y  t h a t  t h e  p a r t i e s  i n t e r e s t e d  c o u l d  h a v e  n o  
d o u b t  w h a t e v e r  w i t h  r e g a r d  t o  h i s  m o t i v e s  i n  o r d e r  
t h a t  t h e y  m i g h t  b e  e n a b l e d  t o  t a k e  p r o p e r  s t e p s  t o  s t o p  
t i m e  f r o m  r u n n i n g .  B u t  i n  t h i s  c a s e  a l t h o u g h  t h e  
e x e c u t i o n  o f  t h e  d e c r e e  i n  S u i t  N o .  96  o f  1 8 9 3  w a s  

b a r r e d  b y  t i m e ,  y e t  a s  l a i d  d o w n  b y  t h e  l a t e  C h i e f  
• J u s t ic e  i n  B a l a  v .  A b a i'^ ^ \  a l t h o u g h  t h e  r e m e d y  m a y  

b e  b a r r e d  t h e  r i g h t  r e m a i n s .  W e  t h e r e f o r e  t h i n k  
t h a t  t h e  d e c i s i o n  o f  t h e  l e a r n e d  D i s t r i c t  J u d g e  w a s  c o r ­
r e c t .  T h e  a p p e a l  f a i l s  a n d  m u s t ib e  d i s m i s s e d  w i t h  c o s t s .

D e c r e e  c o n f i r m e d .,
j .  a. E.

(1) (1909) 11 Bom. L. R. 1093. .  .

A P P E L L A T E  C I Y I L .

Before Sir Norman Macleod, K t., C h ief Justice, and Mr. Justice Heaton.

H AM CH AN DRA K O L A JI P A T IL  a n b  a n o t h e r  ( o e i g i n a l  P l a i n t i f f s ) ,  

A p p e l l a n t s  v . H AN M AN TA a n d  a n o t h e r  s o n s  a n d  h e i r s  o f  t h e  

d e c e a s e d  LA X M A N  w a l a d  D AG D U  K A D A SK A R  a n d  o t h e r s  ( o R i a m A L  

D e f e n d a n t s ) ,  R e s p o n d e n t s .*

WitTidrawal o f  suit— Suit fo r  redemptiom— PermissioTi to liitJidraw on condUion 
that a fresh  suit to he hrought within two years— N ew,suit after eight ysars* 
— Limitation. ■ ^

* Second Apyeal No. 195 o f  1918.
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