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Before Mr. Justice

JA M SH E D JI F. SHROFF, P l a i n t i f f  v . HUSS.£:INBHAI A E M E D B IIA I,
DBrENDANTS.'̂ »

High Court— Jurisdiction— Receive')— Suit against Receiver icitliout leave o f
Court— Ax>pUcation for leave after filing o f suit— Amendment o f title o f
plaintr-Sunimons—iPractice— Costs. ^

A  suit was filed b y  the plaintiiJ against tlie defeadants who were tlie 
Eeceivers o f  an estate appointed by  the H igh Coin-t in a certain suit. The 
defendants wei-e not described in the title to the plaint as fieceivers o f  the 
estate, nor was the leave o f  the Court lirnt obtained before the filing o f  the 
suit. The plaintiff subsequentiy applied fo r  leave to contiiuie the suit aguiust 
the defendants as Eeceivers and to amend tlie title o f  the plaint and the pro
ceedings accordingly.

Held, allowing the plaintiff’s application, that the defect couhl;be cured by  
leave subsequently gi’anted, i f  tiiere was no bar to the institution o f  the suit, 
that is to the jurisdiction o f the Court to admit the plaint.

Rustomjee Dhanjihhai SetJma v. Frederic Gaehelc^^\ followed.

Chandidal v. Avmd lin Umar Sultan’̂ )̂ and Narayan Shankar v. Secretarij 
o f  Statê '̂>, referred to.

P bb Ouriam : The necessity for  leave to sue the Receivi.T rests upon itwo
■considerations: (1 ) that such a suit is incompatible with th e-d egu ity  and 
autliO]ity o f  the Court ; (2) that it might interfere w ith ithcldutyiof the Com t 
to maintain the Receiver’s posssession. Neither o f  these considerations affects 
the jurisdiction o f  the Court. They are matters which the Cc<*art can deal^vith 
after the suit is liled ; and the Court could order the suit to be stayed uutil|it 
was satisfied that there was no encroachment upon its authority, nor attempt, 
to interfere with the Receiver’s possession.

C h a m b e r  S u m m o n s .

The plaintiff Jamsliedji Fardiinji Shroff was an 
estate and coal broker carrying on] biiaiiiess in Bombay 
in the name and style of Fardmiji D. Shroff & Co.

® 0 . C. J. SuitiNo, 987 o f  191s!
Cl) (1918) 4S Cal. M 2. (18^J(3) 21 Bom. 351.

(«) (19 0 6 )'^ 0  Bom , 570.
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3920. receiYer in cliarge of the insolvency, as to whetlier he
should not return the plaint property to the plaintilf,,. 

e. * and so avoid the lling of anotljer suil:. No order agp
Govind to costs. sBA-LVANT.

H eaton, J. :— I concur.

Decree con firmed.. 
J. G. Ev
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B efors M r. Justice l\ a tt.

JA M SIIE D JI F. SHROFF, P L A iN r iF F  HTJSSillNBHAI AH M EDP.H AI,
D k f e n d a n t s .®

H igh Coart— Jurisdiction— Receivei— Suit against Itecciver icitliovt leave o f
Court— Application for  leave after filing o f  suit— Amendment o f  title o f
plaint-^Summons—iPractice— Costs. ^

A  suit was filed b y  the plaiutifl; against the clefeiulants wlio were the 
Keceivers o f  an estate appointed b y  the High Court in a certain suit. The 
defendants were not described in tlie title to  the plaint as Eeceivers o f  the 
estate, nor was the leave o£ the Court lirst obtained before tlie filing o f  the 
suit. The plaintiff subsequently applied for leave to continue tlie suit against 
the defendants as Eeceivers and to amend the title o f  the plaint and the pro
ceedings accordingly.

H eld, allowing the plaintiff’s application, that the defect couklibe cured by 
leave subsequently granted, if there was no bar to the institution o f  the suit, 
that is to the jurisdiction o f  the Court to admit the plaint.

liustom jee Dhanjihhai Sethna v. Frederic Gaehele^^^, followed.

Chandidal v. Awad lin Umar Sultani^^ and N arayan Shankar v. Secretary 
o f  State^^ ,̂ referred to.

P e r  C d r i a m  : The necessity for leave to sue the Receiver rests nponitwo
•considerations: (1 ) that such a suit is incompatible with the •degnity and 
authority o f  the Court ; (2) that it might interfere withitho.klutylof the Court 
to nuiintain the Receiver’s posssession. Neither o f  these considerations afi'ects 
the jurisdiction o f  the Court. They are matters which the CcfiU't can deal *»vith 
after the suit is filed; and the Court conid order the suit to be stayed until|it 
was satisfied that there was no eucroachinent upon its authority, nor attempt 
to interfere with the Receiver’s possession.

C h a m b e r  S u m m o n s .

The plaintijDE Jamsliedji Fardunji Sliroil was an 
estate and coal broker carrying onj busliiess in Bombay 
in tlie name and style of Fardunji D. Sliroff & Co.

*
* 0 .  C. J . SuitiNo. 987 o f 1918.

W (1918) 4a Cal. 862. (2) (i896)*21 Bom. 351.
(1906) *30 Bom. 570,

IL R 1 2
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J a m s i i e d j i

V.
IlUSSJSlNBHAl

A i i m e d u u a i .

1919. The defendants, Hnsseinbhai Alimedbhai and Kliaii- 
mahoined Cassambliai were tlie Receivers appointed 
by tlie Higli Gonrc of tlie estate of Alimedbhai Habib- 
bliai deceased, in Suit No. 9o6 of It)!!.

The phiint lll; alleged in his j)laint that he and his father 
since deceased had, at the i'eqiiest of the defendants, 
negotiated tlie sale of the Qiiecii Mills which belonged 
to the estate of Ahinedbhai Habibbhai, ;and that he was 
accordingly entitled to receive Rs. 10,G20 as brokerage 
from tlie defendants.

Though tlie defendants were, in the body of the plaint, 
referred to as being the Receivers of the estate of 
Aliniedbliai Habibbliai, the title of the plaint did not 
show that they were sued as Receivers.

The plaintilX had not obtained leave of the Court 
before the filing of the suit on IGtli July 1918. Subse
quently, the j)laiiitill; took out a Chamber Summons for 
leave to continue the suit against the defendants as 
Receivers and to amend the title of the plaint.

The following allidavit, dated 19tli September 1919, 
was made by the plaintill; in support of his ap^jli- 
■cafcion:—

I, JaiiiKliedji Fariluiiji Sliroil’ o f  Bombay, Parsi inhabitant, a coal broker, tlie 
«ole'^propri(:;J,or o f  tlie plaintill; linn above named, residing at Marino Lines 
Avitliiu the Fort ol; Bombay, make oath and say as fo llo w s :—

1. That the above Buit is iiled l)y me against the defendants abovenamed
for brokerage due and payable by  them in respect o f  sale o f certain innnove- 
ivbleiproperty sold by them to one Mathuradas Gokuldas, brought about by  
the plaintilY. ^

2. That the defendants are the Receivers o f  the estate o f  the late Mr. 
AhmedV)hai Habibbhai appointed by this H on’ble Court in Suit No. 936 o f  1914 
.and the said immoveable propertj^belonged to tlie estate o f  the said deceased 
Ahinedbhai Habibbhai.'

■ 3. That owing to oversight the defendants have not been described in the 
tiile  to the plaint as Eeeelvers o f  the estate o f  the late Ahniedbhai Habibbhai



B O M B A Y  SE R IE S. 905

:and that leave to sue them as such Jleceivers had not been obtained at the 

itime o f  the filing o f  the suit.

4. Under tlie circumstances I  pray that leave m ay be granted to me to 
continue the present suit against the defendant? as Beceivers o f  the estate o f  
the said Alimedbhai Habibbhai dece^Tsed and to alloiv me to amend the title o f  
'the plaint and proceedings_^accordingly.

The defendants contended tliat tlie plaintiff’s appli
cation was belated, being made nearly a year and two 
months after tke filing of the suit, and that tlie only, 
course open to the plaintifi was to withdra\'\iliis'suit 
•on payment of defendants’ costs and to file a fresh suit 
if so advised. The defendants further submitted tliat 
leave cannot be granted after the institution of the 
.suit.

P r a t t ,  J .  :—The summons was issued on an appli
cation by the plaintiff for leave to continue the suit 
against tlie defendants who are Receivers of the estate 
of Alimedbhai Habibbhai. The plaintiff claims to have 
been employed as a broker by the Receivers and sues 
for his brokerage. It is clear, tlierefore, that there is a 
question to be tried and the case is one in which the 
Court would grant leave as a matter of course ; Lane v. 
Capseŷ '̂̂  and Braja Bhusan Trigunait v. Sris Chan- 
Sra Tewari^^K

Tlie only difljculty arises from .the fact that ^er  
incuriam  the suit was filed witliout the *[)revious 
sanction of the Court. It was held in Pramanatlia  
Nath Gangooly v. Khetra Nath Banerjee^^ that leave 
of.the Court is a condition precedent to the right to sue 
.and that that omission cannot Ije rectified by subse- 

I'quent application. The judgment in that case is not 
supported by any reasons and was n»t followed in 
Rustomjee Dhanjibhai Sethna v. Frederic GaebeleS*'̂ . 
'The various statutory provisions wllich require t;^e

V O L . X L IV .']

w  [1891] 3 Ch. 411.
<2) (1918) 4 P. L. J. 20.

(3) (1904) 32 Gal. 270. 
W (1918) 46 Gal. 352.

J am siiedjj

■V.

1IU«SHINBHAI
A hm eddhai.

1919.
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J a m s h e d j i

V.
H u s s b in b h a i

A hmeubuai.

1919. consent of tlie Court or .̂some other autliority as a 
condition on wliicli a suit may be maintained are 
collected in tlie case of Chaiichilal v. Atvad bin Umar 

The conMderation of those and subsequent 
authorities shows that the words in tlie Statute have- 
to be examined in each case in ^ordcr to ascertain 
whether the provision is a bar to the Court dealing 
with the action, or is a bar to the original institution 
of the suit. In the former case the suit may continue- 
on leave subsequently granted : for instance, the leave 
of the Collector in a suit to which sections 4 and 6 of 
the Pensions Act X X III  of 1871 are aiDplicable : Ncmah 
Muhammad A?:mal A ll Khan  v. Mussumat Lalli 
Begum ^̂ ;̂ or leave under Order I, Rule 8 (1), Civil- 
Procedure Code : Fe7mande,^ v. JRodrigueŝ '̂̂  ; or leave- 
under section 20, Civil Procedure Code: Narayan  
SJianliXir v. Sec7^etary o f  But in the latter
case, that is, 'when the bar is to the original institution 
of the suit, leave subsequently granted is of no avail: 
for instance, the consent of the Advocate General under 
section 1)2, Civil Procedure Code : Tricumdas MulJi'jw 
Khim ji Vullahhdass^ '̂  ̂ ; or the leaÂ e of the Court under
section 17 of the Presidency Towns Insolvency - Act t 
l7i re Dwarkdas Tejbhandas^^h

Jn the c^se of a suit against a Receiver there is no 
statutory provision requiring the leave of the Court.. 
But the same principle would ai3ply, and the defect 
can be ciired by leave subsequently granted if there iŝ  
no bar to the institution of the suit, that is to the Juris
diction of the Court to admit the plaint.

The necessity for leave to sue the Receiver" rests; 
npon two conaderations : (1) that such a suit is incom
patible with the dignity and authority of the Court ;

-  Cl) (1896) 21 Bom. 351. (190G) 30 Bom. 570.
■ (2) (1S81) L . B. 9 I .'A . 8. (S) (1892) 16 Bom. 626.

( 1597  ̂21 Bftm. 784, T.B . W) ( 19^5)  17 Boin. L. R. 925.



¥ 0 L . X L IV .]  ■ B O M B A Y  SE R IE S. 907

(2) that it miglit interfere witli tlie duty of tlie Court 
to maintain tlie Receiver’s possession. Neither of these 
considerations affects the jurisdiction of the Courfc. 
They are matters which tlie Court can deal with after 
the suit is filed ; and the Court could order the suit to 
be stayed until it was satisfied that there was no en
croachment upon its authority, nor attempt to interfere 
with the Receiver’s possession.

•

Therefore it seems clear that leave may be ^'ranted 
lifter the filing of the suit, and ’Mr. Desai with his 
customary fairness does not dispute this proposition.

Accordingly, I make the summons absolute but 
direct that plaintiff pay the costs of the summons. 
Counsel certified.

Solicitors for the plaintiff : Messrs. UnwallQi Pheroj- 
sliaiv S; Pappa.

Solicitors for defendants Nos. 1 and 2 : Messrs. Payne
Co.

Summons made absolute.
G . a .  N .

1919.

J a m s h b d j i

V.
llaSSBINBUAI
A iim edbhai.

ORIGINAL CIVIL.

B efore M r. Justice Heaton and M r. Justice Marten.

IIAH N AN D RAI FU LCIIAN D , A p p e l l a n t s  a n d  P l a i n t i f f s  u . PR A G D A S 
BU DESEN , R e s p o n d e n t s  a n d  D e f e n d a n t s .*̂ *

Contract— Sale and purchase o f  goods to he manufactured by a M ill— Vendor 
. agreeinc] to give delivery as and when the goods are received from the M ill 

— Contract conditional and not absolute— Vendor not bound to deliver goods

■ on fa ilu re o f  the M ill to supply goods— N o implied loarranty that the M ill 
would ma7mfacture and supply goods— Implied condition that the M ill loould 
supply goods— Qonditiori failing both parties releasecT from  contract— B uger  
not entitled to damages. • • #

1919-

N ovim  ■ 
her 17.

Appeal No. 52 o f  1919 : Suit No. 273 o f  1919.


