
■the vendor, apparently lias^iofcliing to say against it, 
and detienlaat No. 1, tlie original parchasar, is ap-1 
parently X3repared to ĵ ake half ratlier than j êt nothin^^. 
I f  lie Iiad said: “ Oh I ver^ well if I (jan only buy lialf 
the property 1 would not buy any at all, I cancel my 
purcliase ; ” then the affairs would have to be dif- 
ferentlj:" viewed. I do not wish to express any opinion 
as to what in tĥ it event my decision would be. ^

Y O L . X L IV .]  ■ B O M B A Y  SE R IE S. .  895

K a j i j i , J,. :— I  a g r e e .

Decree coyifirmed, 
J. G. R.

A P P E L L A T E  C IV IL .

1920,

VlTHALDAS
K a h a n d a b

V.

J a m k t b a m

B efore Sir Norman Mioleod, Kt., C h ief Justiee, and M r. Justice Heaton.

L . v r r o r  v D :c S I L V .i  ( o r i g i n a l  P rA iM T iF p), A p p b t . l a \ t  « . a O V r> T D  

B A L V A N T  P A R  \.SH \.RS, R eoh:iv e r  u n d e r  this Pao\nM ciAL li'fsoi.VK .'icY 

A c t , T i i w ’ a  F m s r  G s.ass SuuanDiNrATic J u d g e ' s C octht ( o r ig in a l  Diiii'iiND- 

a m t ) ,  R e s i-o n d e n t s .'^

i j i v i l  P r o c e d u r e  C od e  ( .Ic f  V  o f  lU O S ), s e c tio n  2 , suh-nodtion ( 1 7 )  a n d  

section  SO— R ice io e i— Suit a-f/ainst a  r e c e iv e r — R o ce io e r , p u b lie  o ffiaer—  

N o tic e  n e cess a ry — P ro o h ic ia l  In so lo e n cy  A c t  { I I I  o f  1 0 0  7) g ec tlo m  1 9 - 3 0 .

The plaintiff brouglit a suit against tlio ddOonclaat who had bami appointed 
a receiver in an iiisolv^.ricy application to get it declared that the property in 
fiuit beioiijjed to lier. The anlt waa disinisgod by  the lower appjliate (Jonrt ou 
the ground that no notice under saction 80, Civil Froccdiiro Code, was given. 
Oil appeal to the I lig li Oourt,

IleJd, confirming the decision, that as soon as the receiver was appointed 
ynder the Provincial Insolvency Act, he becama a public «ftfliaer within the 
meaniflg o f  section 2, sub-section 17, Civil Procedure Code, 1908, and he 
was protected by section 80 o£ the Civil Procedure .C ode against any 
plaintiff who filed a suit against him with regard to an;^ acj done by him as 
.‘Such receiver without giving the requisite notice.

® Second Appeal i^o. 962 o f  1918.

i m
January, t f .



1920, Second appeal against tAe decision of P. J. Taleyar-
khan. District Judge of Thana, reversing the decree- 
passed by D. A. Idgunji, First Class Subordinate Judge
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D kSilva
V.

Qovim at Thana.
B a i -v a n t .

Suit To I* a dcchxration of title.

The facts were as follows :—

On the 19th February 1915 an in^?olvency petition 
was pr.'^sented by a creditor nnder section 5, Provincial 
Insolvency Act, 1907, to liave the plaintiff’s husband 
adjudged an insolvent. In these proceedings an mterim  
receiver under section 13 (2) was apx)ointed on 25ib 
February 1915. The creditor pointed onfc the furniture 
in suit as the property of debtor and the receiver took 
possession of it on the 27th February 1915. The 
plaintiff ai’>j)ealed under sectio]i 22 to the Court claim
ing the property as her own and not that o£ the insol
vent on the 9th March 1915. On the 30th October 1915 
tlie plaintiH’s petition was rejected and the order of 
tlie receiver was confirmed. The creditor failed to 
prove liis right and his petition was dismissed on the 
9th November 1915. The Court ordered the receiver 
on the same day to hand over the property to the
plaintiil’s husband./> <

In tfae meantime, on the 13th March 1915, another 
creditor presented a similar iDetition nnder section 5 
and on the 22nd January 1910 t!ie i)huntiIT;’s husbaud 
vpas adjudged an insolvent and a receiver was api)ointed 
nnder section 18 (1) on the same day. The jn-operty in 
suit had however been attached under a precei)t issued 
by  the HigTi Court.. On the 16th March 1916 the 
attachment was raised and the receiver took possession 

 ̂ of the property. ■
*■

On the 5tli April 1916 th© plaintiff applied for leave- 
to sne the receiver for a declaration of her title to the*



1920.property. Leave was granted on the 7tli April 1 9 1 6 ____
and the plaint was presented on the next day. DkSu-ya

The defendant receive*r contended, m/'er alia, tliat the govinm>
suit was bad for want of notice under section 80 of the Bai-vakt,
Civil Procedure Code’1908 and that the plaintiJDI: could 
not maintain the suit because she did not aj)i3eal frona 
the order rejecting Jier claim to the property.

• •
The Subordinate Judge decreed the plaintiff’s ^laim 

holding that the notice under section 80 of the Civil 
Procedure Code, 1908, was not necessary as receiver 
was not a iDublic officer within the meaning of sec
tion 2 (17) (d) of the Code.

On appeal, the District Judge reversed the decree 
and dismissed the plaintiH’s suit^ as in his oi)inion 
receiver was a public officer as defined in sec
tion 2 (17) ( d )  of the Civil Procedure Code, 1908, and 
therefore the case camo within the terms of section 80 
of the Code.

His reasons were as follows :—
In iny opinion, tlie recftiver was a public officer as defined in ficction 2 (17 ) (ri) 

o f the Civil Procedure Code as he was a “  person especially authori.stHl b y  a 
Court o£ Jiistico ”  to take charge and “  dispo^ie oE "  certain properly {cf. 4 Hoin.
L. R. 929). I f , therefore, this snit is held to be a suit against him “  in respect 
o f  any act purporting to bo done by him in hia ofiicial capacity ” , it rniist ^ail for 
want of notice under section SO, Civil Procsduro Code. It is urged for the 
plaintifi; that according to dt .̂cidod cases the section applies only to auitu founded 
on toil and claiming damages. I  am not concerned to dispute the proposition; 
that the section applies only to actions in tort, though I may as well mention 
that according to Chandavarkar J. in I. L. R. 35 Bom. 42 the decisions o f  the 

T Bombay High Oonrt lay down no more than that actions ex contrada are excl nded 
from  the operation o f  the Kcction. I do not think, however, thjjt it is correct to  
say that the decided cases lay down that the section-applics only to suits for 
damages. An action in tort would no doubt generally be one to recover 

 ̂ damages but not always ; fo r  instance, in I. L. R. 29 All. 567, the suit was "• —
against a Sub-Inspector o f  Police to recover from  him certain account books *
which he had seized in a search, and it waS held that it was not niaintainablo 
in the absence o f  the notice prescribed by^section 424 o f  the old Code. The- ^
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if

19 2 0 .’  plaintiflH’B case is  th at th e p ro p e rty  in su it b e lo n g s to  her and w a s  w r o n g fu lly

------------- - seized by th e  re ce iv er  as bein g p ro p e rty  o f  th e in so lven t. T h e  s u it  is th u s

D e S il v a  fuundi'fl on tort, b e in g  ‘ ‘ fo r  ii retin-ii o f  th e p la in tilF a  p ro p erty  in  an ord in ary

action  ag.iin st a treapasaer ”  ( 3 ‘J A il. a t  p a g e  628) so th a t e ve n  ta ld n g  
G o v in d  ■ ^

'.■i?iLVAST, it that tliC3 seotioii a)*ih'eH only to aclions in tort, it umst be hehl to ap|ily to
the prortoiit case. The proper thing, liowover- to do in dct'.u'uiining wlifther 
in a purticuhir case nntice in necesBary is to a]>ply the test laid down by 
Chaudavarkar J. in the cane cited above, viz., “  whether the wrong coniiilained- 
o f  as having l)een done l)y the piihUc i>liijar sued amounts, iir-̂ t to a distinct 
act on his pai't,, and aeccMidiy, whether that act purp-'rted to have been done 
hy  liiTu ill liiH orii.;ial capaciry.”  Hero the wrong eotnplaiued o f was a distinct 
act on tlie }>art the receiver, viz., wrongful, seizure o f  plaintifF’s property 
aiul tlio act wâ  ̂ done by him in his cai)aoity o f  nicciver. The case, therefore, 
clearly falls in my opinion within the terms o f section 80, and I  accordingly

* liold that the suit was bad for want o f  notice under the scction. ”

The plaintiii’ appealed to the High Court.

Ranfjaekar witli W. B. Pradhan, for the appellant.

No appearance for the reBpoudent.

M acleod, C. J. :~Tl3e phiintifl: brought tliis suit 
a,c>iriiif't tl)6 (tereiidanfc who had been ai)poi,iite(l a 
receiver in an iririolvoney application No. 13 of IDla in 
tlie Tliaiia District Court to get it dechired tliat the 
pro])orty in suit belon'i^ed to lier. Tiie Kuit was decreed 
in tlie trial. Goni't, bnt was di.sniissed on appeal on 

 ̂ ilief.̂ '1'onnd tliat notice nnder section. 80 of the Civil 
P3‘0C{'du]'0 Code had not hei'ii ^iiven. Inyteud of p;l\ing 
no{i('o, and Ihen filing a fresh Bi'iit if lier demand was 
not coni})li('d witli, tlie ])h\inlill filed a second, appeal* 
and the question now before ns i,s wlietlier a receiver

• under the Pi’ovincial Insolvency Act is a public officer 
within tlK^jneaning of section 2, sub-section (17), of the 
the Civil Procedure Code. Tlie defendant is not aa 
Gflicial Receiver under section 19 of the Act, and so aa 
officer of tliejC-ourt whose duty it is to take action on 
every adjudication. Ho- is merely a person specially 
authorised in this particuhir insolvency to act as
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receiver. Section 20 of tlie ProYiiiclal Insolveiicy Act 
states what are tlie duties and powers of a receiver :

“  SiihjVct to the provisions o f tliia-Act, tlio receivei-* shall, with all conve
nient i-peod, rea'izc the pi'Djerty o f the dcJjtor and diatrihute dividends among 
the Cl editors ontitled theretn, and fur that purpose niay-(a.) sell all or any part 
o f the prope-iy o f  the insolvent ; (A) give receipts for money received by 
ii in i; and may, by leave o f  the Court, do all or any o f  the...things”  defined in 
the rotnaining part o f  the section.

It has been argued that because sucli a receiver is 
merely apj^ointed receiver by the Court, he is not 
specially authorised by the Court to take charge or dis
pose of any property, and that his powers to do so arise, 
not from the order of tlie Court, but from section 20 of 
the Act. But it appears to i.ne that the powers under 
section 20 given to a receiver are in effect given by the 
order of the Court which ax3points him receiver. It i» 
a necessary consequence of the order. Tiierefore it 
mily well be said that the Court especially authorised 
him to tcike charge or dispose of tJie particular insol
vent’s prop<n-ty. It is only on account of the provisions 
of secti()iii20 that tlie general powers need not be entered 
in the order appointing a receiver. When special 
powers are asked for then special leave ol: the Court is 
required. General powers arise by the mere appoint
ment by the Court. It, seems to me, then, as sopn as a .  
i*eci‘ivei* is appoi»\ted under the Provincial InsolvT^ncy 
Act, lie becomes a public ollicer, and he is protected 
by section 80 of the Civil Procedure Code against any 
pluintill: who files a suit against him with regard to any 
acii dojie by him as such receiver without giving the 
requisite notice. The decision, therefore, in my opinion 
of the lower appellate Court was correct, an(> the appeal 
must be dismissed. No order as to costs.

« •
H eaton, J. :— I think that must be the order iii this- '• •

case. As the result of argumejit the thing has filtered 
down to this : that if the ri^ceiver is a public officer

1920;

DrcSiLVii-
V .

donm
D a l v a n t .
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i9-20. within, the meaning of section 80 of the Code of Civil 
Procedure, then a notice as provided by that section 
must be sei’ved ondiim, or the suit mast be dismissed. 

■aoviND Whether he is a public oll^cer or not depends upon the 
defhiition of that terminchiuse (l^) of section 2 of the 

' Code of Civil Procedure, and he is nndoiibtedly a public 
ollicer if he is a persou especially authorised by a 
Court of Justice to take charge or dispose of any pro-

• \ perty. Now there is no donbt ihafc a receiver, at any 
rate that this particuhu’ receh^er we are concerned with» 
was appointed by a Court of .Tiistice as receiver, that 
is to 8ay, he was authorised by a Court of Justice. A iid 
as receiver he was authori.sed by the Court to do those 
tilings wJiLch a receiver may do under the provisions 
of the Provincial Insolvency Act, for otlierwise he 
would not have been apx>ointed a receiver. The argu
ment urged by the appellant comes to th is : that 
although all this may be so, the receiver was not 
especially authorised by the Court. It is urged that 
the especial authorisation is not contained in the 
order of the Court, but follows only from th(‘ provi
sions of the Provincial Insolvency Act. As a matter 

•of fact we do not know what the order of the Court v.-as. 
It is not on the record, and we'luive been spending oiir 
time over an ingenious argument as to the meaning of 
a document which nobody in Court has ever seen. It 
frequently happens, but of course it is not very 
enlightening. I will, however, assume that the Court 
•did not say in its order that it appointed a receiver/to 
tahe charge of or to dispose of the property of tlie insol
vent. If it had said either of those things, it would 
undoubtedly have especially authorised the receiver to 
take charge of the property or to dispose of it. I will 

' assume that the Court said nothing more than this 
“ I api)oint Bo and so to be the receiver,” leaving every- 
tliing else, even the name otthe insolvent, to be inferred.
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Of course the latter would appear in the title of the 
proceedings. So it would very proxDerly be inferred 
that the receiver was to deal with tUe j)roperty of that 
particular person. The powers conferred by the Pro- 
vincial lnsolvency Act would be inferred also, and so 
it comes to^this ; if the Judge adopts the brief method 
•of expressing his order, that I have assumed, then the 
receiver is not e!;^3eciaily authorized by the Court. If 
he makes a longer order, writes another dozen )̂r two 
-dozen words saying specifically that the receiver was to 
take charge of the property and to disj)0se of i t ; then the 
receiver is specially authorized. Now for the purpose's 
o f the Provincial Insolvency Act ifc is really superfluous 
to add these extra dozen or so words. In eitlier event the 
position and powers of the receiver are the same ; tliere is 
not a hair’s breadth of difference. I cannot suppose that 
the l^egislatnre, curious as its vagaries are sometimes 
sui»posed to lie, really intended that if a Judge made a 
brii l̂' order of the kind I have described, a notice under 
aection SO would not be necessary ; wliereas if he made 
liis oi-der a little longer in words, but in no way 
difVei-ent in effect, such notice would be necessary. 
(Jn»l(.ul)tedly it would be necessary in the case of the 
longer order, as tlie order would in terms especially 
;aui lii>rize the receiver to take charge of the property.
I cannot su|)pose that the necessity for the notice is 
got rid of h(H*ause the Judge happens to adopt a some
what briefer form of expressing himself.

M A C LI50D , C. J . :—The appeal having been dismissed,
I will add this. The plaintiU on the findings of 
i)0t h the lower Courts ought to succeed on the merits.

• W e are told that another person has been apx>ointed 
now as receiver of the insolvent’s proj^erty, and we 
think that he ought to seriously consider the findings^ 
o f  fact against him, and seek for directions from the 
District Judge, or Jihe Jiidge who appointed him as



1920. receiver in charge of the insolvency, as to whetlier he
should not return the plaint property to the plaintiff^- 
and so avoid the PJiiig of another suit. No order as-

G o v in d  i q  c o s t s .
BftX.VANT.

H eaton , J. :— I concnr.

Decree confirmed  ̂
J. G. B,.
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