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because tlie law of regi&*tration prevents it. Ifitis
sought to nse them in any other way, they can only
be used as subsicliar,y paj)t]'Hand *are of no use wliat-
ever until there is evidc™neo altogoither outside them,
tliat the parti.ion,was made and was given eftect to iu
some such way as tliese papers suggest. Bnt that is
not proved in this case.
I thinlc, tlievefore, as | began by saying, that tlio
appeal mast be dismissed with costs. n
Decree co7ifirmed.
j. 0. 1

FULL BENCH.
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Before Sir Norman Madeod, Kt, Chief Juntice, Mr. Jnd'ce Ueulon,
mid Mr. Justice Kojiji.
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D. JAMETRAM and anothek (oiiichnal PLAINTunc and Dkfisn'dant

No. 2), Kesi'ondentis".

Pre-emption— Mnhnmednn law— DInfrict of Buhar— Uanafi School of
Mahnmedav Jem— Neirjhlmm entitled to pre-empt in equal rifjhtn— EserclHe
of right not contrary to the prindple» of jmtice, equity and 0%ood cam’\cie/r\me.
1 tlie District of Bnlaar whcro tiie llaiiafi School of MalRnnedaii law

prevails, neighl)our!'™ w.ill have equal rifflit to pro-ernpt and tliero is riotliiiig-

which is contrary to the principles of jnatico, equity and good coimoieuco in

allowing two neiiL'hbours who have equal rights of pre-emption to exeroiHo
theai.

Golcaldas v. Partah™"\ not followed.

Aviir Hasan v. Rahim Bahhsh'*\ followed.

Second appeal against the decision of W. Baker,
District Judge of Surat, reversing thedecree pahised by
N. Desai, Additional Subordinate Judge at Bulsar"

~ Sccond Appfc\il No. 509 of 1918.
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Suit to enforce riglit of pre-emi)tion.

Tilere were four houses (W, X, Y and Z) in a block
separated by a court-yard in the town of Biilsar. Tliey
formally formed ono house belonging to th# same
owner. Pla'intiil was the owner of Jiou;ie W. Defendant
No. 1 owned liouses Y and Z and he i)urchafted lioiise X
from defendant No. 2. The plaintifl; claimed the right
oipre-enipt ion as regards house X and sued to obtain
a sale-deed of tlie house from defendant No. 2. The
parties were Hindus from the District of Bulsar.

Defend auts contended, inter' alia, that tlie law of j)re-
emplion was not in force in the town of Biilsar ; tliat the
DlaLiiLill: iiad no right of pre-emption ; tbat tlie defend-
ant No. 1 had a preferable right to i“re-empt as he and
del'endaiit No. 2 were participators in appendages ; that
the house in suit ; and that he had not gone through
any of the formalities required by law.

The Subordinate Judge held that the law of xore-
einption was in force in tlie town of Bulsar and that
the plaiutilf and defendant No. 1 had equal rights to
jre-en)pt.; but he dismissed the suit on the ground
that tlie plaintiil had not performed all tiie necessary

fori'nalitie”™ to enable him to claim the right of pre-
emption.

. On appeal the District Judge reversed the decree
holding that the plaintiff had performed all the forma-
lities necessary under the Mahomedan law ; that the
law of pre-emption applied to Hindus in the town of
Bulsar and that'the plaintiff and the defendant being
participators in appendages, plaintiff was entitled to
pre-emiDt in equal right. He directed that defendant

No. 1 should pass a'sale-deed to the plaintiff of half the
house X on payment of Rs. 912-8-0.
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Defendant No. 1 appealed to tlie High Court. 1020.

The second appeal was originally heard by Macleod
«Q J. and Heaton*J. on 26th N'<Gveniber 1dW, wlien the
learned Chief Justice delivei-ed the following Jadg-
ment —

Macteod, C. J. :—The plaintiff sued to obtain a deed
of conveyance of the plaint house from the 2nd defend-
ant by rii>lit of i;))re-emption. The parties arc* all
‘members of one family, a pedigree of whicli is set out at
pag”™ 13. The 1st defendaut was the owner of houses Z
and Y, and the2nd defendaut was the owner of house X,
;and the plaintllE bouglit house W from Thakonlas,,
the 1st cousin of the 1st and 2nd defendants. Then,
the 1st defendant bought house X from tlie 2nd
deiendant. The iMaintiff claimed that he had a right
to obtain a deed of conveyance of tliis house by
pre-emption. Tlie parties come from Bulsar, and |
think it is too late now to dispute the ruling in
mGordliandas Girdharhliai v. Pra)ikor™\ in whlicli it
ewas held that b}* local custom the Hindus of Gujarat
liave adopted the Mahoraedan law of pre-emption.
Except that that case was considered in a case wliieh
mcame troin Kaira, viz., Dahyabhai Mollram v. Chiuillal
Kishordah™\ where Mr. Justice Beaman and myself
‘declined to extend its decision beyond Mie limits of
Surat and Broach. It is admitted then that if the
.Hindu inliabitants of Bulsar can be said to have
-adopted the Mahomedan law of pre-emption, the
plaintllE in this case has a right to pre-empt. But
supposing the 2nd defendant had sold his house to a
~stranger, then the 1st defendant would also have a
right to pre-empt. The plaintiff's case is based on the
-assumption that if defendant No. *2 sold his ho™ise to
tdefendant No. 1 and not to a stiramger, he, the plainfci™ff~

<> (18"60) 6 Bom. H. C. (A.C.J.) 263. W (1913) 38 Bom. 193.
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alone liad a ljglit to pre-empt. [I'lierefore lie claimecEl
the wliole lionse. Against that the 1st clf'fendaiit
chiiinecl tliat Jie cerhiiiily I"ad a ™Vit to pre-empt wliich
was equal to that of the phiintijl’, but that as lie

boLiglit the house the phiintifrs' right to pje-empt was
excluded.

The trial Court disraised the mit on the ground tluit
the pjaintiil: had not satisfactorily proved tluJt he luid
performed the proper ceremonies without undue dehiy.
This decision was reversed in api®eal, and the learned
District Judge directed that the 1st defendant should
paws a Hule-deed to the plaintiff of half the house X on,
payment of Rs. 912-8-0. The learned Judge referred
to two conHicting rulings on the point whether the
plaintifl; was entitled to pre-empt in tha circumstances
of this case. We have considered those rulings, viz.p,
Lalla Noivhut Lall v. Lalla Jewan Lali™ which
supports the appeUant, and the other Amir Hasai®
w Rahim Baklish™\ which is in favour of the respond-
ents, and it seems to me from the latter decision,
which considers ail the texts on the point, certainly”
that the great preponderance of textual autlioritj- is inr
favour of the respondents. We, therefore, think that
the judgment of the learned District Judge was right
and the«7ippeaj firils and must be dismissed with costs.
The cross-objt~ctions are dismissed with costs.

On the 3rd December 1919 the ajppellants’ pleader

Laving mentioned the case the Court passed the follow-
ing order.—

Macleod, C. J. .—Since thi§ case was argued, and
mbefore the jndgment was signed, we have been
referred to the case of GoJdcciMas v. Parfa¥”\ iii®
‘“hioh 'mthis Court lias taken a different view to that”

(1878) 4Cal. 8S1. r 79 (1897.J 19 All. 466.

(3 C1916) 18 BonulL. R.r693.
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wliicli we have expressed. We think, therefore, the
best course would be to have the case re-argued before

a Bench of thrQe Judges. .

' Tlie appeal was ac”™cordiiigl}™ csheard by a Full B jiicli
consistiiig oS Macleod, 0. J,, Heacoii and Kajiji, JJ.

MIy\za, with G. N. Tiiakor, for the appellant.—It lias
been fouiid by both the Lower Coufts tliat the plaintill:
and defeiKlaut No. 1 belong to the same class oil pi'o-
emptors and are thus equally entitled to*pre-enipt the
property sold. We submit defendant No. 1 is not
entitled to pre-empt a moiety dc tlie property : Lalla
Nowhut LalL v. LalLla Jew'xn Gokatdas .
Parlab™\ Karim Bakhsh v. Khuda Balchsh™\ Baldeo
V. Badri NefY™™\  The cases of Amir Hasan v. Rihim
BakJish**™ and Abdullah Y. Aniaiiat WahyY™ have laid
down acontrary principle. Amir flasati’s is not
referred to in Baldeo v. Badri JXaiS¥X Tlie parties
here hail from the towa of Buhiar in the Surat District
where the Suiiuee Haiiafee lavww of pre-empt/ioii applies
to Hindus oa the groaud of cmr.ocin. A custom boforo
it could be legally euforced must be shown to bo
reasonable and in conformity with justice, equity and
good conscience. Generally spealring tlie law of pre~
'emption is a special and exceptional branch of
Mahomedan law. The cnstom wluclk enfoTccB it is
unreasonable and contrary to justice, equity and good
‘conscience : see tlie remarks of Holloway 0. J. iji
Ibrahim Salb v. Mmil .Mir Udin wwdb¥K Tlio
Hauafee lavv recognizes subterfuges to defeat tlie right
of pre-emption. The devices to defeat the right ai*o
simple in their character. Furtl™er, the very exerciso
of the right is made to depend on the strict observauco

w (1878) 4 Cal. 831, (@ (fOO0) 31 AH. 519. ,
<9 (1916) 18 Bom. L. R. 693. (©)™1{597) 19 All. 466.
(1894) 16 All. 247. = (0 (1899) 31 AH. 292.

~1870) 6 Mad. H. C. R. 26.
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of certain formalities. Even a slight non-observance
of these formalities is fatal to tho right. The Sunnee
Hanafee Wchool is the only school which recognizes
the three classes of prp-emptors, "viz.. (1) to aliarers,
(2) participators in appendages, and neighboars.
The Sunnee Shall School recognizes only clause 1 and
has no place for clauses 2 and 3. Imam Shah has laid
down that the right of pre-emption is rep,ngnant to
analogy and ;innst not be extended beyond what the
law strictly enjoins: see Minhaj-i-Talibin, p. 205,
Hedaya, Hamilton’'s Translation, j). 548. The Siiia
School recognizes only the first class and confines it
only to the case where the number of co-sharors does
not exceed two; Ahhcis AU V. Maya Earn™\ The diver-
gence of opinion in the various schools indicates that
the law ot pre-emption is not based upon any funda-
mental principles of the Mahomedan law. It restricts
the freedom of contract and is against public policy.
If pre-emi:>tors can pre-empt in fractions it must lead
to a highly inconvenient and unjust result. Such a
right should not be given eHect to altliough the
original texts cited in Amir Hasan v. Eahim Balchshr™/
give countenance to it.

Fais Tyabfi, with H. V. Divatia™ for respondent
No. I, was not called upon.

Macleod, C. J. :—In this case there were four houses
in one court-yard, and of these two belonged to tlie
1st defendant in tlie suit, and one to the plaintiff. The
4th house was sold by the 2nd defendant in the suit
to the 1st deJ'endant, and thereupon the plaintiff filed
this suit to obtain a*deed of conveyance of the suit
house from the 2nd defendant by right of pre-emption.
Tile sait was dismissedl in the first Court on the ground

plaintifl! had ™ot established that he had
proved that he had performed the necessary ceremoniea>
w (1888) 12 AU. 229. (ay (1897) 19 All. 466.
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without undue delay, fa first appeal the decree was
reversed. The learned Judge held that the plaintiff
was entitled to get half the “roperty from the 1st
defendant. When the” case was argued before us on
second appeal, we were prepared*to accept tke decision
of the first appellate Court, following the decision in
Amir Hasan v. Rahim BakJis™. But before the
judgment was signed, we were referred to the case of
GoJdmldas Y. Partab™\ where the ojiposite view had
been takea, and it was, therefore, necessary that the.
case should be argued before a Fall Bench. Wo see no
reason why the decision wliich we had come to on the
first occasion should not be confirmed. In Gnlcahlns v.
Pai'tahr™ the learned Judges considered the conflict
between the case of Lalla JSfowhiit hall v.Lalla Jcwayi
L™ and Amir Hasan v. Rahim, Bakhsh™™ and
tliey considered tliat it was safer to follow tlio ruling
which commended itself to the Calcutta Full Bench.
Although tliey mention that the authorities sliowed
that in tliis Presidency it has not been tlie custom to
enforce the doctrine of pre-emption to tlie extent
allowed in Allahabad, no cases were referred to. 1'he
decision oE the learaad Judges seem to proceed on the
basis tliat it \v;>'ild cause serious jjractical inconvcni-
ence, and in many cases even injustice, if the rigiit of
Nre-emption were to be exercised in fractions.* Kowvv
it is admitted that the parties in this case come from
the District of Bulsar where the Hanali School of
Mahomedan law prevails, and it must furtlier bo
admitted that according to Hanafi law neighbours
have equal right to pre-empt. It must follow from
that, that the lalaintiff in this case m»wust succeed unless
we are 1epared to decide the case, mjt according to
Hanafi law, but according toscme other principle®

W (1897) 19 All. 4fin, ~ ~ (1878) 4 Gal. 831. *

< (1916) 18 Bom. X. Rz 63 (1897) 19 All. 466.
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It lias been suggested tliat we mnstr only al]>ply
Miilioiiiedno law whore It is in accordance with the
piinciplos of jnstico, equity and good coiis(ience.
Adiviltiing that, foi: niyseU Tfpsee'nnthinrj: which s
C()iil.riij'y to the pi'iiiciples of justice, e(Juily and good
conscience in allowing two neighhouris who havj equal

rigiils of pre-emption to exercise them.

If A and -Bare neighbours with equal rilghts to pre-
ein)l. in the case of tlie sale of ‘a neight)ouring hoiisej
I do not sCe why it; B happens to be the tiisj purchaser
A should be deprived entireiy of his right to pre-empt.
In fact, tlio only ground on which we can decide not
to follow the priiici pie of tn.3 tlanati law, would be on
the*grouii(l ol; inconvenience. It may be said that it
is not desirable that property sliould be held in frac-
tions. Tliat may be so on general, principles, but
cej-tainly in this country ift is a most common occur-
reace. Bat apart from that, I should not myself say
that, ijiure inconvenience resulting from the application
of the Hanafi hiw, is a reason why we should not

ill ii'y opinion, tlierefore, the a[)peal mast
be dismissed witii costs. The cross-objections are
dismissed witli costs.

irEATQIS, J.:—1 agree that tlie appeal siionld be
distiliksed with costs. We have here tlie simplest
possillie care of competitors claimlug pre-empiion.
Tiu!l origiiial owner of the house, defen lant No.  sold
it to deiendant No. 1. Tlie defendant No. 1 and the
plaintill are the only competitors for pre-emption, and
it is found that under the law tliey are equally entitled
to pre-cnrpt. X/very natural, and on the whole a very
just, decision in ir competition of this kind is that
each should take half. Their claims are equal in the
mye of the law. Thel*efore says the law let them be
treated, anil that is a sufficient and a satisfac-

tory disposal of this case, because defendant No. 2,
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mthe vendor, apparently lias™iofcliing to say against it,

and detienlaat No. 1, tlie original parchasar, is ap-1

parently Xrepared to j"ake half ratlier than jet nothin™.
If lie liad said: “ Oh Iver”™ well if I (jan only buy lialf
the property 1would not buy any at all, I cancel my
purcliase ;” then the affairs would have to be dif-
ferentlj:" viewed. 1 do not wish to express any opinion
as to what in th"it event my decision would be.

Kajiji, J,. —1 agree.
Decree coyifirmed,

J. G. R
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Before Sir Norman Mioleod, Kt., Chief Justiee, and Mr. Justice Heaton.

L.vrror v D:cSILV.i (original PrAiMTiFp), Appbt.la\t «. aOVr>TD
BALVANT PAR \SH \.RS, Reohiiver under this Pao\nMciAL li'fsoi.VK.'icY

amt), Resi-ondents.”

ijivil Procedure Code (.Icf V of IUOS), section 2, suh-nodtion (17) and
section SO- Riceioei— Suit a-f/ainst a receiver— Roceioer, publie offiaer—

Notice necessary— Proohicial Insoloency Act {Il1l of 100 7) gectlom 19-30.

The plaintiff brouglit a suit against tlio ddOonclaat who had bami appointed
a receiver in an iiisolv/.ricy application to get it declared that the property in

fiuit beioiijjed to lier. The anlt waa disinisgod by the lower appjliate (Jonrt ou

the ground that no notice under saction 80, Civil Froccdiiro Code, was given.
Qil appeal to the Iligli Oourt,

lledd, confirming the decision, that as soon as the receiver was appointed
ynder the Provincial Insolvency Act, he becama a public «tfliaer within the
meaniflg of section 2, sub-section 17, Civil Procedure Code, 1908, and he
was protected by section 80 of the Civil Procedure .Code against any
plaintiff who filed a suit against him with regard to an;*acj done by him as

‘Such receiver without giving the requisite notice.

® Second Appeal i™o. 962 of 1918.
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