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certain particulars the powers both* of Additional and
of Assistant Sessions Judges. It does so, for instance,
in section 31 in the jiiatter of the? sentences wliicli an
Assistant Sessions Judg€ can imp,ose. It does so in
s(.ction 103 in tliQ matter of tlie trial of cases. It does
so in section 409 in the matter of power to hear appeals.
All Additional Sessions Jadge lias power to hear appeals,
an Assistant Sessions Judge has i.ot. But the theory
of the Code to my thinking is quite clear. Tlie Addi-
tional Sessions Judge has those powers of the Court of
Session which he is not by some specific provision of
the Code prohibited from exercising. Ho is certainly
not prohibited from exercising the power to hear an
appeal or an application, wdiichever you call it, against
au order of sanction, or refusal to grant sanction,
made by a lower Court. It seems to me, therefore,
that it is not made out that the Additional Sessions
Judge acted without jurisdiction. There is no other
reason of importance why his order should be inter-
fered with.

Aj)peal dismissed.
JR R.

APPELLATE CIVIL.

Before Sir Norman .Macleod, Kt., Chief Justice, and Mr. Justice Heaton.

NILKANTTI BIIIMA.TI SFIINDE (oukhnal PLAINTti.-F), AiPicixant .
ITANMANT KKNATII. SIIINDE and others (okjoinai. Dkfkndanth),

Indiav Ecjinfration Act (XV I of 100S), <ie%ions 17 ami 49— P(xrtition~1/n-
registered rcccipts acknoidedf/liia acceptance of sharen—lleceipts relied on to
pro%)efact of pariition— AdmissihiUli/ of reedpit. *

The pjau.tiff ciaiincd to be entitled to eertaiii“property alleging that the
-ame was allotted to his share on a partition”™ between himsolf auTi his

trothers, *
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For the purposo of proving the alleged partition the plaintiff relied upon
unregistered receipts signed by Ins brothers in which they acknowledged
haviiijf accepted certain portions of the fftniily property ;

fidd, that tlio reoidpta required registration and were, therefore, inadiniH-
siblc in evidenco.

second appeal againstrtlie decision of A. Montgo-
merie, Assistant, Judge at Balgaiiin, varying the decree

passed by A. K. Asiindi, Subordinate Judge at
<(Jokak.

.
Suit to recovet' possesBlon.

Tlie property in suit originally belonged to twt>
lu'otliers Bliiniaji and Jiwaji who constituied ajoinfe
Hindu family. Tlie family owned proi)erties in British
India anti in Kolliapur State.

Bhinraji and Jiwaji were long sei)arated in intereBt
and to ed'ect a parlition of the family ])ro})erties. ;yi
arbilKilor was appoiid™ed. He made an award partition-
ijig tlie property in Kolhapur State, bnt tliei-e wms no
record (0 show \vhet]ier a partition was jnade of the
property in Britisli India.

In IDIT) the plaintiff as the son of Bhimaji saed U
recover hv actual partition one-half share of Bhin aji in
snit Ji'opt'rtp” alleging tliat at a parliiion between

- hiidiself irmnd Iris otJjer four l)rotiiers, the entire liaK
share of Bljimaji in X)laint lands was given to liini;
tliat his i)rotliers signed receipts in U'Q0in which they
acknowlcdg(”™d liaving accepted certain portions of the
family property; tijat/ithe phiintiff was enjoying tlie
profits of the plaint kinds jointly with the descendants,
of Jiwaji till 10Y) when the defendants obst.ructed tlie

* jDlaiiitilll's enjoyment of lialf tlie profits and lienee tlte

Befendaiii s Nos. 1 to 7, wb™) were iMalntiff's nepliewH,
<Oiitended that though the arbitrator made an award
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-aboat tlie property in Kolﬁapur State”™ no division was
cflVcied t)f the property in suit wLidi was situated in
Briiirili India and t™it the propeity was joint properly
o* the sous of Bliiniaji. >

Dc'fendantiS Nob. € and 9 wlio were d(‘j<<( ndcints of
Jlwiiji Itad no objection to tbe plainlifl’s claim being
awarded.

The Subordinate Jtid”~o admitted in evidence tlie
receipts signed by tlie plainlill’s brother on the ground
that they did not amount to a i)artition deed, but w< ro
only lists made by arbiirators shovving whut division
they proposed to make. Kelying on these reci'ipts he
held that there was a partition in the family of tiio
phiiutitf and defendants Nos. 1 to 7 and therel'oro
xilJowed the plaintill’'s claim for one-Lall “are in the
plaint hinds by actual [lartition.

On aipeid, the District Judge fonlul thut tlie f<ur
receipts together,constituted an instjument of paiii-
tioii and in so far as th;y related to the property in
British India they reqi.iiod re™ istiation and thoiei'oie
they were inaduiissible in evidence, fh*, thei'cforo,

varied the decree by awarding the plaintiil' only oue-
eihth share in the lands in suit.

The phdntiir appealed to the High CouA.

Bhnlahhai Desai M ill Nilkaiith Almarcmi. ioi' Qiq
appellant.

S. It. Bakhale, for i-esponden”™ Nos. ], 2, 4and G
-D. U. Gvpte, for respondents Noa. 7 and 8.

Macleod, C.J. The pedigree of the parties in this
sun IS set out at page 7. The propertx in suit originally
belonged to two hrotheivs, Bhimaji ,and Jiw'aji W o.

were separate, although, this particular properly had
not been divided by med:es and bounds.

isao.
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It is admitted tirCt Jiwaji’ ~Abranch has an eight annas
share in the snit J)roperty. Nillianth, one of the sons
of Bhimaji, chvims to be entitled to the other half
against his brothers, alle™in™ that at a partition
between the sons ofrBIiiniaji the half share in the plaint
lands was “~>iven to his sliare. It appears that the
faniilv had property not only in British India, bnt also
in Kolhapur. An arbitrator was aj™pointed for ])ai'ti-
tion of tlie family ])roperi,y. He issned an award
Nartitionnig llie projlerty in Kolliapur, but there is no
record as to whether a partition was made of the
property in British India. Jn 190> tlie four brothers
siMDed recei])ts in which tliey acknowled™>ed having
aceej™ted certain portions detailed in the r(*spe(tiive
receipts of tlu' family property. Tlie plaintitl' in 1915
liled this snit n™ainst the cliildren of his brothers to
obtain his half share in the suit property. He also
joined tlie sons of Jiwaiji.

The trial Conrr declared that he was the owner of a
half share in the plaint property. In apjieal this dccree
was set aside on the “eround tliat “these receipts consti-
trite an instniiuent of jiartition and in so far as they
relate to the XrojJuMty in British India, they required
registration, and therefore not being registeredj they
are/Ninadnjiss™ible iii evidence.”

We have been referred to the decision of the Privy
Council in Alahomed Musa v. A(Qh(rn® Kmnar
GamyjiiliM~. There, there had been a compromise which
purporl:ed to extinguish the equity of redemption in
certain property. Tinit was not registered, but a
decree was pa>iSeed in the suit betv\een the parties
wliicli recognized the compromifie. For thirty years the
coinpromise had been acted upon as was proAXVed by ihe

~Mividencfe, and | think their Lordships, iji lioldiHg

tiy (1914) L. K. 1. A. 1,



'VOL. XLIY.]- BOMBAY SERIES. NS

that tlie ri“rht to redeem* tlie mortgage was exting-
uished, arrived at their conclusion not on the deed of
compromise which was miregi®itered, bat on the
evidence of wljat had occurred since tlie compromiwe
was executed. Having found that tlie parties had acted
under the terms ol the compromise for thirty years, tliey
coiisitlered that as evidence of what liad becii done, so
that the terms of the comproaiise were proved not by
the document itself but by the acts of the parties*
after it had been executed. Now if in this case it had
been proved tliat .the four brothers since 19U0 had been
in separate occupation of the various properties detailed
in the fonr receipts up to the date of the suit, | think
that might well be taken as evidence that there had
been a i)artition in 1900 and tlie Court would have
mcome to tlie conclusion tliat there had been a partition
without referring to the receipts. But in this case tije
plaintiff seeks to prove the partition by the evidence of
the receipts themselves, and except that there seems to
be some evidence that the plaintilt! had been in possos-
Bion of tlie pliiint proi)crty until 1903, there is ]io
eevidence in the case thab in other respects these ioiir

brotliers acted in confonnity witli the alleged
partition.

I think, tlierefore, tliat tin' Assistant JiKlge was
alL-ht in coming to the conclusion that these four docu-
ments required registration jintl were tiieietoro
inadmissible in evidence, and that die rett i)i' the

Tecord was not sufficient to prove tuiat ;i partition had
~aken place.

1 think, therefore, tlie ai3peal must be dismisR(‘'d with
~osts to respondents Nos. T, 2, 4 and O®

Heaton,!.:—1 also think the appeal must be dismiss-
<led with costs.

1920-
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I mnice one preliininary remark. | feel quite certain
that tLeir Lordships of the Privy Council in giving
judi'-meot in Mahomed ( Mdhornpil Mnsa

B"'Q”,“S v. Af/lfore Kumar GanguliNy did not intend either tO
MAHVAN

v modify or to limit that part of the enactments of the
liuliaii Legislature wijicli appears as sc'ctions 17 <ind 49
of the Inditin Registration Act; nor do 1 l)elieve that
tlie Privy Council ever have inteiuU*d by theii* judg-
ment to modify or limit that wliich haw been enacted
by the Legislature in India. So tlie ellect of sectionn 17
and 4t) of tlie Registration xAdc reinains as royally
nilallVcted as before, by anything that is said in the-
catse of MaJdiomed Miisa™K

Now the four documents with which we are con-
cerned may be locked at in two ways. They may be
taken togooher and read togethcM- as one whoh*. In
that case they constitute an instrument of paiMition
and wouhl be toiallj™ inefliectual, because tliey were
not registered. !n another way (licy may be h)oked at
as four individual lists of loroperty, eacl) one sign(*d by
one of the lour sharers, made alter the })artition iiad
een efl'ectcd and made merely to indicate as a matter-
of mntuid convenience what share had faUcn to each
sliarer. If tliat is the true nature of ihe (hxMiinents,
ih% might"be of very great importance for the ])nrpose-
of corroborating or contradicting wliat witnesses might
depose to. They would be useful also as establishing
the fact that it was probably understood at tlie time
lliat particular lands had fallen to particular |tersons;:
but they Would not in themselves prove a iiartition.-
That would hjVe to be done by soujebody who had
personal knowledge of the jiartilion. So that we are
left In this positison : If it is souglit to prove the fact of

» ihe partition by tVese documents, tliat cannot be done.

w (1914) L. E. 12 1, A. 1.
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because tlie law of regi&*tration prevents it. Ifitis
sought to nse them in any other way, they can only
be used as subsicliar,y paj)t]'Hand *are of no use wliat-
ever until there is evidc™neo altogoither outside them,
tliat the parti.ion,was made and was given eftect to iu
some such way as tliese papers suggest. Bnt that is
not proved in this case.
I thinlc, tlievefore, as | began by saying, that tlio
appeal mast be dismissed with costs. n
Decree co7ifirmed.
j. 0. 1

FULL BENCH.
APPELLATE CIVIL.

Before Sir Norman Madeod, Kt, Chief Juntice, Mr. Jnd'ce Ueulon,
mid Mr. Justice Kojiji.
YITHAIjDAS KATIANDAS SONI (oaiaiNAi, D kfbxdant No, 1), Ari'KLr.ANt

D. JAMETRAM and anothek (oiiichnal PLAINTunc and Dkfisn'dant

No. 2), Kesi'ondentis".

Pre-emption— Mnhnmednn law— DInfrict of Buhar— Uanafi School of
Mahnmedav Jem— Neirjhlmm entitled to pre-empt in equal rifjhtn— EserclHe
of right not contrary to the prindple» of jmtice, equity and 0%ood cam’\cie/r\me.
1 tlie District of Bnlaar whcro tiie llaiiafi School of MalRnnedaii law

prevails, neighl)our!'™ w.ill have equal rifflit to pro-ernpt and tliero is riotliiiig-

which is contrary to the principles of jnatico, equity and good coimoieuco in

allowing two neiiL'hbours who have equal rights of pre-emption to exeroiHo
theai.

Golcaldas v. Partah™"\ not followed.

Aviir Hasan v. Rahim Bahhsh'*\ followed.

Second appeal against the decision of W. Baker,
District Judge of Surat, reversing thedecree pahised by
N. Desai, Additional Subordinate Judge at Bulsar"

~ Sccond Appfc\il No. 509 of 1918.
W (1916) 18 Bom. L. R. 693. (2, (1897) 19 All. 4G6.
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