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But if we go beyond tliis, if we say not only that tho 
decision shall not be proved for the piirpoBe of 
establishing the plaintifl’s clainf, but also timt it shall 
not be proved even for tlie purpose.of sliov^ing' that tlie 
Collector acknov^ledged the claim : Ihen I think we 
should be going right outside the intention and pur- 
130se of the section as a whole. Tliat is why I. think 
this decision ,can be proved as an acknowledgmeLit, 
because I think not only does tlie section as a whole, 
having regard to its purpose and intention, not pro
hibit such a thing, but all that it does pi'ohll)it is the 
use of the decision for the purpose of sabs^antiating 
and establishing the j)hdntiirs claim. 1 agi'Ci! to the 
order prox>osed.

Decree a \ n c > i (led. 
j .  c. It.
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APPELLATE CRIMINAL.

Before Sir Norman Macleod, Kt., Chief Justice, and Mr. Justice Heaton, 

hi j v S I K A N D A R K H A N  M A H O M E D K H A N .®

Criminal Procedure Code { A c t  V  o f ■ 1S9S ), section 195 (6)— Sattction to
■ prosecute— Refusal o f  sayiction by First Clans Magiiitraie—Addt^iotial 

Sessions Judge can grant it on aj)peal—Jurisdiction. *

U n d e r section  19 5 , clau se 6 o f  th e  C rim in al P ro ced u re  C o de, 18 0 8 , an A d d i

tio n a l Se.ssions J u d g e  has jrn'iHdictinn to  h ear an a p p lica tio n  nr an a p p ea l fro m  

an order pansed b y  a  F ir s t  C la ss  i\Iagistrato  to fu s iu g  or gn u ititsg  B iiaclion.

This was an appeal from an order passed by K. H. 
Wassoodew, Additional Sessions Jnda'<" at Aliined" 
abad, granting sanction to prosecute on appeal from .’in 
order passed by p . M. Kothawalla, First Chiss Magi
strate at Ahniedabad, refusing tô  ^rant sandio il to 
prosecute. ,
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1920. Tlie applicant had filed a complaint of the offence o f
hurt against the accused Joseph Jan MabainecJ in the 
Court of First ClassfMagistrate at Ahmedabad. The 
Magiritrate diRjnissed the com[,>hiint.

The accused tlien applied to the Magistrate for sanc
tion to ])roseciite the applicant for making a false 
ch: r4'{'. Tlie Magislrate declined to grant tlK̂  sanction.

'I'heaccnsed next appealed against tlie order. The 
appeal ŵ as heard by the Additional Sessions Judge of 
Aiuiiedahad, who granted the sanction.

1'lie c.)niplaiiiant appealed to the High Court.

G. N. 2Via]ror  ̂ Tor the comidainant:—The Additional 
Sessions Judge lias neitVier power nor jurisdiction to 
grant, in ap[)eal sanction under s('ction 19a, Oi-iniina} 
Proceiiiii'G Code, wlien it was refused by tlu' First ( ’lasB 
Magistrate. Under section i) of the Ci’iniinal Procedure 
Code, only the ax:)pointracnt oL* a Sessions Jndgei» 
contemplated as constituting the Sessions CoQ'-t, and it 
foihjws that any ]M)wer exet'cised under chru«e fG) of 
section 195 of the Criminal Procedure Code, can be so 
exercised oid}  ̂ by the Sessions Court or the Higii Court, 
to whf)nialone an appeal from tlie Magistrate ordinarily 
lies. I ri'ly on I>i. re Muaa Asainl̂ '̂  ̂ according tofTt ^which, the powers oi; even a Joint Sessious Judge to 
hear ajjpeals or extn’cise revisional jurisdicUon are 
limited. There is nothing to show that a general or 
si)(H*ial power was delegated to the Judge of tlie lower 
Court to bear such appeals, as the theory of tlie Crimi
nal Frocediire Code contemi)lates that only the Sessions 
Judge constitntros the Sessions Court. Seel ions 401) and 
438 (2) of the present Code of Criminal Procedure 
^ o  jiot alter thef position of the Additional Sessions 
' Jmlge, as we lin'd rt in the old Code.
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JX G. Dalri, for the accused, called upon.

M acleod, C. J. :—'Pile piM:ition.er ba« appealed from 
an order of the i\dd’ilioiinl S e s s i011 s Judge reversing an 

■order of tlie First Class IStagistjate, who refused to gi ve 
sanction to prose(!afe the petitioner. A rule was grant
ed on the petitioner’s application of the intli Octohor
1919, and, therefore, it seems it was treated. l)y the 
learned Judges who granted the Rule as an application 
in revision. The petitioner chai*ged the accused with 
causing hurt with a dangerous weai^on. The accused 
was acquitted, and the trying Judge expressed the 0})i- 
nion tliat if the Police applied for sanction to prosecute 
the petitioner he would have granted it. The j)olice 
did not apply. The First Class Magistrate api)ears to 
l;ave tliought that he w'-as prevented from giving 
sanciion, l)eca,use he had jjreviously said' tha,l. he 
would only give sanction if an application was uiade hy 
the Police. The factivmains that it is evident from his 

Judgment in tiie as>ault case, that he thought that it was 
a case in which sanction ought to be giveu.

The Additional Sessions Judge has granted sanction 
to ])}*osecute the petitioner. It has been argued before 
us that he had no jurisdiction to make the order. Sec
tion 19.') ol' the Criminal Procedure God.e^d('als willi 
sanctions for ])rosecutions for certain o.'rtMicest*ivd under 
sub-s('etion (G) any sanction given or refuse<l under this 
section may be revoked or granted by any autliority to 
whicli the autliority giving or refusing it is subordi- 

^nate ; and under sub-section (7) for tlie i)urposcs of this 
section every Court shall be deemed to be svd)ordinatG 
only to the Court to which appeals fiT)m the former 
Court ordinarily lie. Clearly the First Class Magistrate 
was subordinate to the Sessions Court." An appeal wojild 
lie ordinarily to the Sessions CWrt. Section 409' 
-especially provides that an appeal to the Court of Sessioa
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1920: or.SeRsions .Tiidf̂ e s^udl be heard by the SoHsiona Judge'
or by ail Additional Sessions Jud^?e. Tlierefore it ib̂  
difficult to s('0 bow it. can be said that an appenl would 

Jn re. not ord i nai l! y lie and could nat be bear< 1 1 >y t Lie Addi--
tiona] Sessions Jud̂ ô. Uncler section 1̂93 {'!) Additional 
Sessions Judges and AssisLant Sessions Judges sludt' 
try such cases only as (be Local Governineni by gene
ral or si)ecial order may direct them to î*v. It has not 
been contended tbat tliere bas been no general order by 
the Local Goveriimeiit emi‘)0wering the Additional 
SeBsions Judge in tills case to try ordiiniry cases and 
appeals, such as are intended by section 409. Other- 
wise the Additional Sessions Judge would have no • 
j)Ower te try  any case at all. Once w e com e to tlie 
conclusion that the Additional Sessions Judge would 
ordinarily have juilsdiction to hear appeals I'rom tliG 
First Class Magistrate, tlien it seems to fo llo w  from.. 
section 19o that the Additional Sessions Judge would; 
have jurisdiction to bear an application or an appeal' 
from the First Class Magistrate refusing to give sanc
tion, Therefore, in my opinion, the Addiiional Ses-- 
sions Judge had jurisdiction to give sanction, reversing' 
tlie order of the First Class Magistrate, and I see no- 
reason to interf(‘re. with the conclusion he came to. 
The rule is ^lischarged.

^  O
H eaton, J. :—I concur the in order proposed, and T 

will add a few words on the question oE jurisdiction. 
As I understand the Code, when an Additional Sessions 
Judge is appointed under section 9 of the Code, he is 
appointed to exercise t̂ ie jurisdiction o[ the Court of' 
Session. So far as seel ion 9 taken by itself makes it 

: V clear, or enable'.s us to understand matters, an Addi--
tional Sessions Judge and even an Assistant Sessions- 

/  V Judge has all ^he powers of a Sessions Ji.dg\ and
if  we coniiiie our attention to section 9, he is a St ssions- 
Judge. But thereafter the Code proceeds to limit iiii
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certain particulars the powers both* of Additional and 
of Assistant Sessions Judges. It does so, for instance, 
in section 31 in the jiiatter of the? sentences wliicli an 
Assistant Sessions Judg€ can imp,ose. It does so in 
s('.ction 103 in tliQ matter of tlie trial of cases. It does 
so in sect ion 409 in the matter of power to hear appeals. 
All Additional Sessions Jadge lias power to hear appeals, 
an Assistant Sessions Judge has i. ot. But the theory 
of the Code to my thinking is quite clear. Tlie Addi
tional Sessions Judge has those powers of the Court of 
Session which he is not by some specific provision of 
the Code prohibited from exercising. Ho is certainly 
not prohibited from exercising the power to hear an 
appeal or an application, wdiichever you call it, against 
au order of sanction, or refusal to grant sanction, 
made by a lower Court. It seems to me, therefore, 
that it is not made out that the Additional Sessions 
Judge acted without jurisdiction. There is no other 
reason of importance why his order should be inter
fered with.

Aj)peal dismissed.
JR. R .

APPELLATE CIVIL.

B efore Sir Norman .Macleod, K t., C hief Justice, and M r. Justice Heaton.

NILKANTTl BIIIMA.TI SFIINDE ( oukhnal PLAiNTti.-F), A i’Picixant ,r. 
IIAN M AN T KKNATII. SIIIN D E and others ( okjoinai. D kfkndanth),
RESPONbENTS.®

Indiav Ecjinfration A ct ( X V I  o f  10OS), ,<ie%ions 17 ami 49— P(xrtition~l/n- 
registered rcccipts acknoidedf/liia acceptance o f  sharen— lleceipts relied on to 
pro%)efact o f  pari it ion— AdmissihiUli/ o f  reed  pit. *

T h e  p ja u .t iff  c ia iin cd  to b e  en title d  to  eerta iii^ p rop erty  alleging t h a t  t h e  

• a m e  w a s  a llo tted  t o  h is share o n  a p a rtition ^  b e tw e e n  h im s o lf  auTi h i s  

t r o t h e r s ,  *
H

* Second Afipeal No. 682 o f  1918.
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