
TOLftCLIV.] BOMBAY SBRIE8. 871

conclnsion that tliia appeal may bo disposed of without 
fiirtli<‘r delayincf the ])rocoedi!VQrs by directinj[>: defend
ants N̂ os. 2 and 3 to i)o joined as parties to the np]ie:d.

On tlipse ffronnds T wovdd allow this appeal, !̂ et as’ de 
the decree of tlieoower appellate Court and restore tlie 
decree of tlie ti*ia1 r̂ onrfc with costs; of this appeal and 
in the lower jipp<‘iiat > Court on defendarifc No. 1.

1920.,

Crump, J . :— I concur.

Apppal allowc<l. 
R. R.
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M u d h a v ,

B efore. ^ I r  N o r  man M arleo'l, K t., C h i e f  JuHtice, a n d  h fr . ihtsflce I  J  eat on.

SHT^M.IIRAO N \RaYAN "IM O TFIOUAT (  uuotinai. J.Jukkn'Dant No. 1 ), 
A p p k i i .a n t  V. TIART X X K A Y A N  TA G A R K  a n d  a n o t i i k u  ( oiiin i.V A r,

P i ,  AI N'T IK P )  , RF.SPONr'KNTH 

I w U n n  L im i t a t io n  A c t  ( I X  o f  1 ^ 0 ^ ') ,  s e c t io n  1 9 — A r h ) ia ( c le ( h j in f i i t — ■ C o v rt  o f  

W a n h  A c t  ( B o m .  A c t  T  o f  stc c tio n  1 0 ,  p r o v im — O jT ^ r  made. h ; f

C o I Ie r f n r  in  se tt  I  cm c u t o f  c la im — W h e t h e r  th e  o fF e r  c a n  he  t t m l  an a /t 

a c l ' t io i r le d i] n i f i7 i l  o f  d eb t.

In 189'\ tlio (leff*ri(Ii\rirH familY passed In favour o f  the plHintiff o aimplo 
mortirape bond for Rw. 9,50u for a period o f  tun ji'arri, Tiic^defpndaiit w«in a 
minor and fi ward o f  tlio Cnlloctor under tlio Ooiiii. <if Wur<Is Act (  I’.oin. 
Act T o f  1905). In 1916, the plaintiff sued to recover tho amount due on tlio 
bond o f  IHĴ G. Inten^Ht, on tho bond was paid reg'ularly til! I0 0 :i  ()n tliii
24t!i May 1913, the CoHi'otor wrote a letter to tho plaintilT by whicli t!i» 
Collector offered to pay Ra. 17,000 in instaltnonts in satiHfuction o f  tho ‘ ‘ \vhoI« 
o f  the amount d u e”  to the plai«tifV‘. The piftuitiff rolled upon this leftor aa'an 
a-cknowli'dgnient o f  debt to save the bar o f  limitation. On behalf o f 
defendant it was contended that under the proviso to HeolTon 16 o f  the Court 
o f  Wards Act, the letter could not be proved,

TTeUl, that the proviso did not prevent tho 'plaintiff l̂ /Oin using the letter an 
an acknowledgment so as to start a frefili period o f liToitatlon under Bcction 1<J 
o f  tho Limitation Act, 1908. •

* First Appeal No. 251 o f  1917.
I L R 11—7

1920.

January



1920. F f E S T  ajjpeal aj[?ainst tlie deciBion oT V. G. Kadumkar,
a^Uiitlonjil First Class Subordinate Jiid.i-e aL Satara ia
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r

N^uI«“ o Sait No. 292 or 1!) I«. '

Suit to recover mGiiey.
Is’ARAYAK. This action was iiistitnted by llie to recover

amounts due on tbree mort;2faae bonds passed by tlie 
defoiidant’s I'ainily. The tiiree bonds had been ])a5̂ sed
(I) in 1886 for Rs 9,n()0 on a simple m(rft;<.;a,r’'o for ten 
years; (f'̂ ) a botid in 18<S7 for i\’s. oOO; and (»>) m bond 
in 1891 tor U.S. 3,2(J0 wliicli purported to be a mort .̂’ age 
with posses-iion for two years, but possession w'as not 

_  given to, the mortga^^ee. Till 190H, jiayments were made
to fĉ atisfy interest on the debt of Rs. Dj'iOO.

The defendant was a minor and a, ward of the Collector 
under the Court of Wards Act. On the 2 lib May 1913, 
a letter was written to the pUiintid' by tiie Colh'ctor 
of Satara intimat.ing that according to the com promise 
arrived at regarding the wdiole of the amount due to 
the j)lainlilT,. it was decided that Rs. 17.000 ŵ ere to be 
IDald in cerrain inst.^lments. On behalf of ihe d(‘fen(hint 
it was i^leadeil that this letter should not be taken into 
accorint.

The Sul>oi'dinate Judge fonnd that the plaintiil’s 
cl^im in rĉ )Si.)ect of Rs. 500 w'as time-hat‘red ; but the 
debt duê  on the bonds for Rs. 9.500 and Rs. 3,200 Avas 
not time barred on the ground that tlje suit in res]K'ct 
of iliese 1)0lids was a suit hy a mortgagee for sale of i'ne 
luortgaged propei'ty falling under Article 147 of (be 
Limitation. Act and secondly, because tlie Collector 
acknowledge’d the liability witliin twelve years under 
the bond for Ks. 9,500. He, therefore, decreed that the 
defendant do pay . Rs. 17,4<S0 on the bond of Rs. 9,r>()0 
{Rs. 9,500 principal plus Rs. 7,980 interest); and 
Bs. 6,400 on the bond for Rb. 8,200 by damdupat.c

The defendant appealed to yie High Court.
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Coynjee, w ith  the Gorernwent Pleader, fo r  the ap- 1920.

Sm vA Jiit.vo
Nakavaxuao

- V,

,:33ellant.
Dhurandhar, with G. B. Pliansdlkar, for t]ie ros-

ipondents. * *
N a r a y a n .

Macleod, C. J .:—The pLiintiir Hiied to i-ocover in tiiis 
suit tlie amoiiiitH (1 lie oil tliree niori^'agv hond.s passed 
by the defeiidantrt’ family. Tlie dei'eiidaiit was a minor 
..and a ward of the Collector under the OouiM of Wards 
Act (Bom. Act I of 1905). Three bomls had- heen. passed
(1) a bond in 18.S6 for Rs. i),500 on a simple mortgage 
for ten years; (2) a bond in LScS? for Us. 500; and 
-■(3) a l)Oiid in 1891 for Rs. 3,200, which purported to be 
a mortgage with liossessioii for two years, it is ad
mitted that the mortgagee has not got possession. It is 
-also clear that the bond of Ls87 for Ks. 500 is ])arrod.
The plaititilE has obtained a ch ĉree on the otlier two 
bonds of 1886 and 1891. The learned Subordinate 
.Judge considered tJiat Article 117 a.p[)lies, hni in (h)ing 
..so lie seems to have overlooked or misunderstood the 
decision of the Privy Council in the case of Vasnilera 
Mudaliar y. Srinivasa P'dial **ltcanno(j l)e disput
ed tliat it is not Article 1-17 but Article 132 wiiich 
applies. However the Subordinate. Judge lias consider
ed the question whether Exliibit53, whiclinvas a letkn“ 
wnitten to the plaintiff by the Collector of Satara on
4,he 24th May 1913, saved the bar of limitation ms 
-repards the bond of 188H, and came to tlie conclnsion 
that it did. It has been argued before us that under 
the proviso to section 16 of the Court of Wards Act 
.that letter could not be proved. Sect ions 13, 14, 15 and 
16 deal with the duties of the Collector wlien tlic 
Oourt of Wards assumes superintendence of the 
-property of any landholder under tl\e Act. TJiKter 
isection 14 a notice was ^issued inviting claims, and

w (1907*) 30 Mtul. 426.
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N a r a y a n r a o
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HAItl
î ARAYAN.

1920. it appears that the plaintiffs made an application. 
tiiruLi '̂li the Man)lat(lar on the 13ih May 191S, and
lliey also sent in a XDetirion to the Collector on ihe 2;h-d 
May in which am recited t̂ he tliree bonds 1 iiiive 
releiTed to. On tlie 24tli May tht>. Collector wrote 
to the pUiintill; “ An application dated 13tli ]VJay lSd3 
was made tlirongh the Manihitdar of Walwa wtating 
tliut proceeding's were going on regardiv^g the am<»mit 
due froDî , the minor Sliivajirao Narayanrao and that 
its result was not known. On this, lie is inhumed 
tliat according to the compromise ai-rived at n'garding , 
the whole of the amonnt due we have decided lliat 
Rs. 17,000 are to be paid and they are to be paid in the 
following manner :—Hs. 4,000 are to be paid for the 
lirst instalment, and thereafter Rs. 2,000 each yearj. 
and Rs. 1,(JU0 tor the last instalment. So you and 
Balwant Narayan are tn be x̂ ’̂esent either personally 
or ti»r(>ui>h Mukhtyar in our oilice and then the amount 
of the tirst iustaimeut would be i)aid by m e” . The 
word “ conipromii'’e ” seems to be wrongly used. What 
the Collector did ŵ as to consider tlie claim under 
section 16. The leWer amounted to an olTer oF a  

settlement of the claim sent in by the i)etitiou('rs. 
Sub-section (2) of section KJ lays down what should be 
dt^ne hy  ̂tiro claimant. Sub-section (3) provides that 
nothing in this section shall be consti'ued to bar the 
lnHtitutioji of a suit in a civil Conrt for the recovery 
of a claim against a Government ward or liis propc'rty 
which has been duly submitted to the Court of VV''ai‘ds,. 
Then comes a proviso: “ provided that no decision 
of the Court of Wards under this section whall be- 
proved in any^such suit as against tlie defeiulant.”

T h e  p l a i n t i f lS f C o n t e n d ,  t h a t  a l t h o n g h  v^hat a n i o i m t e d  

' to  an  oiler b y  the^Collector under s e c t i o n  1(1, cannot b e  

p r o v e d  i n  a  s u i t  f i l e d  b y  the^ c l a i m a n t  i f  h e  d o e s  not 
,a c c e p t  t h e  o i .e r ,  y e t  t h e  p r o v i s o  d o e s  not prevent tlie -
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V--claimant from using the letter as a*n acknowledgment 

so as to start a fresh period of limitation under sec
tion 19 o'f (lie Indian Limitation Act, Tli.at appears to 
us to be the proper iiiterj^tretatlon of the proviso r('<id in 
conjunction with the previous sections. It njiist be 
restricted to meaning that if the claimant files a suit 

■on his claim, the Collectors oiler cannot be x)rf>ved as 
an admission, die claimant must prove his case (leiioro^ 
and the Collector is not bonnd by any offer which he 
may have made under section 1(1 But we do not think 
that the proviso bars the claimant from using tlie oiler 
'us an acknowledgment tliat the debt exists. As it lias 
not been distinctly provided that such a de('ision or 
proposal or offer l\y the Court of Wards shall not be 
used as an acknowledgment, we think it is open to the 

•olaimant to make use of such a decision merely for the 
]>nri3oses of an acknowledgment. Otlu-'rwise it would 

w ork  very gj-eat injustice, and certainly in this case 
w ould o|:)erate as a very gj-eat hardship on the peli- 
iioners. But the ackjiowledgment will only save 
limitation with i-egard to the bond for Rs. 9,500. It is 
admitted that notliing was x̂ d̂d on the bond for 
Rs. 3,200, and a suit on that bond was cleaily barred 
before the 24th May 1913, The plaintiffs have obtai»)ed 
a decree for the amount of that bond and interest from 
tlje Sul)ordinate .ludge on his finding tliat Atticle T-IZ 
n p p l ic 'S .  We think, ther('foi*e, that the derrfe must be 
amended and that the,direction on the defendants to 
pay Rs. 0,400 with costs by annual instalments must be ’ 

.struck out. The decree will, ther(‘fore, stop at the 
figure “ 9.500” . The respondents will be entitled to 
ihe costs in proportion to the extent to -v^iich they Imve 
succeeded.

H e a t o n , J . I  agree. The mattei; of importance 
nnd o£ some difficulty which has. been argued at the 

.liearing of this appeal, roJates to the meaning of the

Sh 1\ AJlllAO
N auayanra<j

1).
llA K i

Nabavan.

1920.
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H a iu

N a r a v a n .

1920. proviso to section 16 of tlie Court of Wards Act (Bom... 
Act I of 1905) There was a decision, wbat is called- 
a decision in the section, by thê  Coliectoi’, and that 
decision midonbtedly amouji I t o  an acknowledgment 
oi certain mortgage debts. i3nt it is naid tbat in virtue- 
of the proviso to tiie scction the decision cannot b©' 
proved against the defendant. Now I admit quite'- 
frankly that if yon take the words of th& proviso, a\vay 
from tli  ̂ rest of the section, and consider them by 
themselves, they do Undoubtedly mean that the deci
sion is not to be proved against the defendant. If tlsat 
is what the words say, it is argued we must presume 
that the words mean that. Of course, it is to be- 
presumed that the words mean what they say, and 
if they mean that, then it is further argued that this- 
decision cannot be proved against the defendant. It 
does not matter for what i)urpose you wish to use it..- 
Bnt when you have a proviso of this kind, when you 
have something which is a portion of a larger wdiole,.. 
then to discover the purpose of its existence you have 
to looli' to that larger wliole. Tlie puri^ose of the-whole 
section is very clear. It is to enable the Collector tO' 
haA’-e an absolutely free hand in making compromises 
on behalf of a ŵ ard, with tlie ward’s creditoi-s. In 
orfler that If© may have an absolutely free hand, and 
that he may not be fettered by fears of what may be 
said afterwards as to what he lias done, it is x̂ i’ovided^ 
that these offers, or decisions as they are called, cannot 
be proved against the defendant in a suit subsequently 
brought. Clearly the meaning is tlnit whatever the 
Collector has asserted or admitted sliall not be used as

r.
proof of any claim by the plaintill: in a suit against the 
defendant; ancj, that the plaintiff, has to prove his 

. claim fully by evidence altogether outside anything 
that the Collector in the course of the discussion or- 
negotiation may have written «in his decision or oJSer,.
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But if we go beyond tliis, if we say not only that tho 
decision shall not be proved for the piirpoBe of 
establishing the plaintifl’s clainf, but also timt it shall 
not be proved even for tlie purpose.of sliov^ing' that tlie 
Collector acknov^ledged the claim : Ihen I think we 
should be going right outside the intention and pur- 
130se of the section as a whole. Tliat is why I. think 
this decision ,can be proved as an acknowledgmeLit, 
because I think not only does tlie section as a whole, 
having regard to its purpose and intention, not pro
hibit such a thing, but all that it does pi'ohll)it is the 
use of the decision for the purpose of sabs^antiating 
and establishing the j)hdntiirs claim. 1 agi'Ci! to the 
order prox>osed.

Decree a \ n c > i (led. 
j .  c. It.

Y O L . XLIV:]
1020.

.SIUVA.JIUAO
N a k a y a n r a o

Haiu
N.VI.'/WAN'.

APPELLATE CRIMINAL.

Before Sir Norman Macleod, Kt., Chief Justice, and Mr. Justice Heaton, 

hi j v S I K A N D A R K H A N  M A H O M E D K H A N .®

Criminal Procedure Code { A c t  V  o f ■ 1S9S ), section 195 (6)— Sattction to
■ prosecute— Refusal o f  sayiction by First Clans Magiiitraie—Addt^iotial 

Sessions Judge can grant it on aj)peal—Jurisdiction. *

U n d e r section  19 5 , clau se 6 o f  th e  C rim in al P ro ced u re  C o de, 18 0 8 , an A d d i

tio n a l Se.ssions J u d g e  has jrn'iHdictinn to  h ear an a p p lica tio n  nr an a p p ea l fro m  

an order pansed b y  a  F ir s t  C la ss  i\Iagistrato  to fu s iu g  or gn u ititsg  B iiaclion.

This was an appeal from an order passed by K. H. 
Wassoodew, Additional Sessions Jnda'<" at Aliined" 
abad, granting sanction to prosecute on appeal from .’in 
order passed by p . M. Kothawalla, First Chiss Magi
strate at Ahniedabad, refusing tô  ^rant sandio il to 
prosecute. ,

® Criminal Appeal No. 700 o f  11)10.

1920. 
Janmrm 15.


