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APPELLATE CIVIL.

Before Sir Norhian Madeocl, Kt., Chief Jiist'oe, and Mr. Justice Heaton.

BIIAIJI JSINVALISAS SHAT (ciciret PLAINTIG), Apietiant 6. Till."

TALUKDIiVIII SETTLEMENT OFFICER (obiginal Defendant),.

E espondent *e

Gujarat TahiJcclars’ Act (liomhay Act VI 0ofJSSS), section o2 f— TaluJcdari
estate— hicumhrcaicc by TaluJcdar and his son— Sen has no power to
encumhfx property during his father’s life-time— TaluJcdar's encumbrance
‘valid during his Jife-fime— Summary eviction hy TaluJcdari Settlement Officer

— Laiid Keveiive Code (Bombay Act Y 0oflS79),scetion79A% — Jivaidar
is a TaluJcdar.

* Second Appeal No. 83 of 1917.

t The section nnia as follows :—

31 (1). No iiicumbruiice on a Talukdar’s estate, or on any portion thereof,.
uiatle by the Tahikdar after this act comes into force, shall be valid as to-
any time beyond surh Tahikdar’a natural life, unless such incumbrance is made
with tlio previous written consent of the Talukdari Settlement Oflicer, or of
some other oiliccr alipuinted by the Governor in Council in tins behalf and-
after the deiith of a Talukdarno proceeding for the attachment, sale or delivery
of, or any other process affecting the possession or ownership of, a Talukdari.
estate, or any portion thereof, in execution of any decree obtain'>d against such
Tahikdar or liis legal representalive, except a decree obtained in respect of aa"
incumbrance made with such consent as aforesaid, or made before this Act
conies into force, shall be histituied or continued except with the like consent.

(2) No alienation of a Talukdar's estate or of any portion thereof, or of any
share or interest therein, made after this Act comes into force, shall be valid,,
unless such alienation is made with the previous sanction of the Governor in.
Cc/linuil, wNliicfi sanction shall not be given except upon the condition tliat the
entire responsibility for the portion of the jama and of the village expensc&
and police-cliargos due in respect of the alienated area shall thenceforward
vest in the alienee and not iu the Talukdar.

J This section runs as follows :(—

79 A. Any person unauthorizedly occupying, or wrongfully in possession-
of, any land—

(a) to the userid occupation of which he has ceased to be entitled under-
any of the provisions of this Act, or

ih) of which the occupUncy right is not transferable without previous-
sanction under section 7B A or by virtue of any condition lawfullv annexed to-
tlie occupancy nnder the provissions of section 62, G7 or 68,

may \)e summarily evicted by the CoUecfor.
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The property in tlisputo, whieli was a Taliifciiari 'state, was mortgaged witli
posseseiou to the plaintiff by a Talukdar and his son. After the death of the
Talukdar, the son sold the echuity of redemption % the plaintiff. The estate
having passed into the inauii“einent of the Tahikduri Settlement Officer, that
officer insned anotice to®sumniarily evict the plaintiff from the property under
45ection79A of the Land Eevenue .Code, 1870. The plaintiff sued for a

declaration that he waa entitled to remain in possession of the property:—

Held, that all that was mortgaged was the life interest of the Talukdar,
which came to an en<d with his death, under section 31 (1) of the Gujarat
Talukdars’ Act, 1888 ; n

Eeld, furtlier, that at the date of the mortgage the son was not a co-sharer
mwith his father in the Talukdar! property, and not having any interest in tho
property atthe time, he was not competent to encumber the interest to which

he might succeed on his father’s death ;

Held, also, that the sale I>y the son of the mortgaged property was an
invalid alienation under section 31 (2) of the Gujarat Talukdars’ Act.

Held, therefore, that tho notice of summary eviction of tho plaintiffwas
properly issued under section 79 A of the Land Revenue Code, 1879.

A Jivaidar is a Talukdar.

Per maxjleod, C. J. :— “ Tlie land held in Talukdari teuure is totally distinct
from land ordinaril}" held as joint family property by a Hindu family. It ig
not subject to tho ordinary law of inheritance or succession, and...partition of
Talukdari land is governed by particular laws. It is only aperson who has
obtained a fiiuii decree of a Court of competent juriHdiction declaring him to be
entitled to a share of a Talukdari estate, and every co-sharer whose name lias
been recorded, as such, in the Settlement Register prepared Inaccordance 'Mfith
section 5 (Gujarat Talukdars’ Act), who can be entitled to liav(3 lilh share

divided from tlie rest of tlie estate.

Section 79 A of the Land Revenue Code refers to any person unauthorizedly
occupying, or wrongfully in possession of, any laud, and therefore, it does not
matter whether a person is in unauthorized occupation of land before tho date

when the section became applicable

Secoi’™d ai”peal from the decision of B. C.* Kennedy,,

District Judge of Ahmedabad, confi.rming’ the dccreo

passed by M. J, Yajnik, Assistant Judge ol; Ahmedabad. *

m

Suit for declaration and injunction.
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One Yaklui, wlio was a Jivaidar, and Irisson Vaza,
mortgaged ji Hold, whicli. was a part dl: llie Talnkdail
to plainiid' witli possesni.oA in 1892,  In 1901,
Vakha dieil. ,T]u'i'eal'ter, Vaza sold tlip i)roperty to the
plai nti ff in 1905.

'‘Die Talnkdari Settlement Oflicer took tlie estate
nnder liis inana™einent. He called iipon tlie X)laintiffi
in 1908 to deliver np possession ol' tne land under
section79 A dl; the Land Ikevenne Code.

Thereupon, tlie phiintlll llLed the present suit to obtain
a declaration tliat tlie Tainkdari Settlement Oillcer liad
no riglit to take possession, ofl tlie field from him, and

to restiuin that onjcei.’ by injnnction from taking the
I)ossession.

The ti'ial Court lielcl tliat Vakha wlio was a Jivaidar,
was a Talukdar within tlie meaning o: the Gujarafr
Taluk(h\rs' Act ; tliat the mortgage by Vakha was
operative only dniing liis life-time ; that his son Vaza
had, at tlie date o the mortgage, only an expectancy
wliicii he could not transfer ; tliat tlie mortgage came
to an end on Vakha's death, and that tlie plaintilT was
liable to be evicted under section 79 A of the Land
Kevenue Code, 1879. 'IMe suit was tliereEore dismissed.

'jpiils deccee was, on appeal, coalirmed by the District:
Judge.

The plaintill: appealed to the High Court.

H. F Divalla, tor the appellant :—I submit thafc
section 31 of the Gujarat Talukdars’ Act has no api™Mi-
catioii to the present case for two reasons: (1) Vakha
U a Bhayat™and entitled only to maintenance by
grant of laud from tlie estate and as such he is not a
Talukdar within the meaning of that term in section 31.
'Section 2 (» of the Gujarat Talukdars’ Act whicli
explains the meaning of the v/ord “ Talukdac” does not
include tlie Bhayats of a Talukdar, but only the
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%
co-sharers of a Talukdari estate and a Bliayat who is

entitled only to a grant of land for maintenance wliicli "
is liable to revert to the main TaliUm on failure of tlie is\dtes
cadet line is not &' co-sharer, and therefore not a

Talukdar. *
clkder s

Even assiiming that Yakha is a Talnkdar, I submit  Ofkmu
that the lands held by him for maintenance are at tlie
most lands of Talukdari tenure a s explained in tlie case
of Parshotam v. Bai and as such diilerent
from “ Talukdar’'s estate” to which ahme section. 31
ai)xilies.

Secondly, if Yakha be regarded as a Talukdar, his son
Yaza, who has joined in passing the mortgage deed was
also a Talukdar at the date of the mortgage and as he is
living tlie mortgage deed is still valid and operative.
A s)ii of a Talukdar is also a Talidcdar as regai‘ds the
pi-operty which is joint family proiierty and lie takes a
vested interest in that propertyy Lrom his l)irtli. The
Taliikdars’ Act does not abrogate the gen(ral Hindu,
law of inheritance. T.here{jore, even thiring the liftv
lime of his father, Yaza must l)e I't'gai'ded as a 'i'jilakdar.

L:istly, 1 submit that the plain,iifl: is not liable to bo
sinnmafily evicted under section 79 A oi’' the Bombay
Land Revenue Code. That section can apply when a
person is in wrongful possession but possessio«. whrch
begins in avalid mortgage and becomes iuN”alid Jater
on by oi3eration of law is not wrongful. A regular suit
must be brought by tlie respondent to recover posses-
sion of the lands.

Coyaji, WAli S. 8. 'Patkat\ (loN“ernment Pleader for
tlie fespondent, not called upon.

Macleod, C. J. .—The plaintiir sued for a declaration
that the defendant, the Talukdari SettUvnieiit Oilicer d'->

W (1902) 4 Boia. L. R. 817. , "
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the Gujarat Prant,jhacl no right to take from him posses-
sion of the fiehl. described in tlie phiiiit, and for a
permanent injiiaeticii restraining tlie defendant from
taking possession or causing it to t)e taken from him or
from obsfci'ucting idie piaintill in ;uiy way. The
property mentioned in the plaint is part of the Taliik-
dari estate which had been settled in .Tivai on ;i cadet
branch dl; the Talukdari family. One Vakha in 1892
was the elder menibiM ol' that uadet braiicli.  Pie mort-
gaged tTie plaint pro]>erty to tlie plaintin* and his son
Vaza, joined in the mortgage. Vakha died in 1901
-lti. 1905, Vaza execiitt'd a sale-deed to tlie plaint!If of the
property moi-tgaged in 1(S2 In 1908, the Talukdari
Settlement- Olliccr issued a notice directing him to give
up possession. Tiio learned District Judge has coiidrm-
ed the decree of tlie lower Court whicli dismissed the
suit.

In appeal, tlie first point that was taken was that
Vakha and Vaza worn notTalukdars witliin the mean-
ing oi section 31 (I) ol the Gujarat Tabikdars’ Act, VI
ol! 1888. That {question, we think, has. been decided by
the decision d: tlris Court in Tliakarshi Trilrain v.
C/iudasama Alrjui)JiZc™\ and we agree with the learned
District Judge In thinking that that case cannot be
disfcinguished from this case. Tlie parties there were
Bliayats; and so are they in this case. The only
distinction, that can. be drawn between tlie two cases is
tliatin Thakar'Shi Trikcun”s ca2™¥\ the whole village had
been granted in Jivai, whereas in this case only a few
fields. The fact remains that a grant was made in Jivai
to cadets of the Talukdar's family, and they therefore
mast be coijjidered as co-sharers and in the same
position as"Talukdars.

Then it was argued that as Vaza was joint with his
"lather, he had an interest in the Jivai i)roi>erty as if it
(1) S. A. No. 428 0ori910 (Unrep.).
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were joint family property. We cannot agree with that
argumeiit. The land held in Talukdari tenure Is
totally distinct froig. land ordinarily held as joint
family property by a Hin>du family. Itis not subject
to t]ie ordinary law of inheritiince or succession, and
we have only to refer to Part 111 of the Gujarat Taluk-
dars’ Act to see that loarfcitiou of Talukdari land is
governed by particular laws. It is only a person wlio
Jias obtained a final decree ot a Court of coijppetent
jurisdiction declaring him to be entitled to a sliare of a
Talukdari estate, and every co-shar*r whose naiiie lias
been recorded, as such, in the Settlement Register
prepared in accordance with sectiioii 5 who can be
=entitled to have his share divided from the rest of the
7estate. Then the subsequent secitioiis enact liow
partitions should be effected. Tlierefore, | cannot think
that in 1892 Vaza was a co-sharer with his father in tlie
Jivai property, and not having any interest in the
XOiierty at the time, he was not competent to encumber
the interest to which he might succeed on his father’s
death. Therefore, all that was mortgaged by the docu-
ment of 1892 was the life interest of Vakha, since Vakha
was liot competent owing to the provisions of sec-
tion 31 (1) of Act VI of 1888 to entej- into a valid mort-
,gage beyond his life-time. Then it would f<illow that
Vaza became entitled to the Jivai land on the death of
Ms fatlier, and there is no necessity to consider whether
there was any equity between him and the mortgagee
~owing to his having been a party to the mortgage of
1892. But in 1905 he sold the property to the plaintiff.
‘That clearly was an invalid alienation under sec-
tion 31 (2) of the Gujarat Talukdars’ Actr' The Taluk-
dari Settlement Officer, therefore, was entitled to issue
notice under section 79 A of the Bombay Land Revenue
Oode, read with section 31 (2) of the Gujarat Talukdars’
Act. . [

Isuwajidak
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It lias been argued fdnt boc.iiise Vaza bocanio iiitorest--
ed ill the Jivai projK'rl.y b(\l'ore scctioii 71) A oC Lli.o Land
Revenue Code becaii' applicable to al ieuaMonsby Taluk-
dars, iluit tliel*efore .notice cannot be give.n under tliat
section. But flection TOA of tlie J3ombay 1™and Revenue.'
Code refers to any person nnauthorizedly occupying, or
wrongfully in possession ol;, any land, aiut therefore, it
does uot matter whether a x)ersoii is in an nnauthorized
occupation of land before the date when tlie section
becanicMaptdieabLe. The question, is wlietlier at the date-
of the notice he is nnauthorizedly occupying, or wrong--
fully ill possession of, the land, and that we find was-
tile case with the plaintitf in this case. Thereiore the-
Taliikdavi Settlement Oilicer was entitled to serve him
withuotice, and this suit iu which theplaintitt aslved for a
declaration tliat the Talukdari SettleuKMit Oilicer has nO
riglit to take from him possession of the xjlaint pr6})erty
fails and this appeal must be dismissed with costs.

Heaton, .T.;—I| agree. It is quite plain that the-
plaintiffi-appeUant lias acquired, no valid title in virtue
of the alienation by Vaza in li)05, nor indeed lias it been
contended that lie did acquire any good title by virtue
of that alienation. The appellant’s ease l)efore us rests
on a mortgage of 1802. Mis was a mortgage by Vakha,,,
the fatbei* of Vaza, and also by the latter. If the latter-
liixd an p-xfating interest in tlie property, which, is .TiX4
property, in 1892, no doubt he could have encumbered:
that existing interest. The mortgage itstMf was drafted
asif it were an ordinary m(u.*tgage of oi‘dina.ry joint
family property in wliicli a father and liis son were-
interested and were eilecting the mortgage.  But the
property which was mortgaged was not ordinary joint
family proi.)e.rty. It was Jivai projierty, and as was-
lield by this Court in Tkalcarshi TrUcam v. Chuda-

, mrna Akhiibha”™™” iXQ Jivaidar is a co-sliarer in the
W s. A. No. 428 0J>.1910 (Um-ep.)-
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Talukdari estate and as sucli a Talulkar. The Jivaldar
in 1892 was Vakha. Having regal'd to the natnre of
Talukdari property,, to the nature of the grants hy
Talukdars which come uhder the name of Jivai, and
having regard to* tlie provisions of the Gujarat Taliik-
dars’ Act, it seems tome tliat we must hold, as did tJie
District Judge, tnat the only x"erson entitled (o deal
with this Jivai property was the Jivaidar at the mouient,
and that was Vaklia and not Vaza. This concl”™isiou is
fortihed by the provisions of the Gujarat Talui™dars’
Act relating to partition. Vaza in 1892 was not a
lierson who according to the provisions of section 10 of
that Act had any right to have any interest or share
partitioned on tlie ground tliat it was his. liokling,
therefore, that Vaza at that time liad no existing
interBt which he could part with, the fact that he
joined in the execution of the mortgage deed of that
year makes no diiference whatever to tlio jnfcrt'st
which the mortgagee acquired. He only acquired such,
interest as the Jivaidar Vakha could mortgage t( liim.
That mortgage ceased to have any effect from the date
of Vakha's death in 1DoL  Thereafter the possession of
this property was possession contrary to the provisiojis
of the Gujarat Talukdars’ Act, and in particular contrary
to the provisions of section 31 of that Act ; and, tiiew-
fore, the Talukdari Settlement Oflicer was empowered to
issue a notice under section 79 A of the Land Revenue
Code which in the year 1905 by Bombay Act Il of tluit
year was made specifically applicable to the use or
occupation of land in contravention of any of the
provisions ot the Gujarat Talukdars' Act. In my
o])inion there is no doubt that the appeaFwas rightly
decided by tJie Court of first appeal, and that we must
dismiss the apx"eal before us.
Appeal

11. R.
ILRH —5

1920.

Bhaiji
ISiIJWARDAa

The
Talukdari
Skttlhmknt



