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D e f e n p a n t .® J u ly  22 .

hilcred Bond— Consideration— Tntercxt in adrance added to principal— Total
amount made jMyahle ly instalments— Scheme of the bond /jroridin;/ in 
effect for progressive increase in the rate of interest— Transnrt.’ou ''.'suh-"’ 
stantially unfair'’’ 'witliin the meaninij of the l\̂ urioas Loans of
19IS) section 3(1)—Jurisdiction of Court to consider the tran ;a cH i> n  in an 

ex parte suit.

On the 7th September 1918 , tlio <lel’eii(laiit oxocutud a hoiid fiu' Uh. 8,'K )0, 

in favour o f the plaiutid', a profossioniil nioney-li.-mler. The I'ousiderafiou 

o f  the bond was a cash-advance o f  , lis. 5 ,0 0 0  b y  the plaiiitifV and Ks. .'j.-lOO 

interest tliereon wlucli was calculated in advance fo r  thiriy-foiii' inonlh.s at 

the rate o f 2 per cent, per nionseni. Tho total am ount o f  Us. 8,-lO() waM niailo

payable uiuler the bond in thirt_y-four instahuentH. T he lirul lhri'<'insfaliitciitH 

liad been recovered b y  the plnintid 'by a Kuit instituted in ilie Ur.urt ol'Hiuall 

Causes, Bom bay. The defendant havini^ m ade default in rt-spi."'t o f  Ihe n<.-xt 

nlx  instalments from  Janudry to June 1 9 1 9 , the plaintifV Kucd to recover 

lis . 1 ,500  the amount due under tho sam e. Tlio deli;ndant did not appciar.

H eld ,  (1 )  that thou»-h the suit w as e x  2)art(\  the Court had imdor sec­

tion 3  (1 )  o f  the Usurious Loans A ct, 1 9 1 8 , jurisdiction to consid.T the m erils 

o f  the transaction between the parties.

( 2 )  that inasmuch as the schomo o f  tho bond was that the interest on [lie 

whole sum of Rs. 5 ,0 0 0  should he contiiuied to bo paid thou^di the priuc5i>al 

was being progressively discharged b y instalments, tho interest chtxry-ul in the; 

l)ond was ‘ ‘ excessive” and tho transaction “ substantially u n fa ir”  within  

the meaning o f section 3 (1 )  (o )  and ( i )  o f the Usurious Loans A ct, 1 9 1 8 .

( 3 )  that the plaintiff w as not entitled to claim  interest on sum s which he  
actually received and which accordingly w ent towards part-satisfaction o f (he  
principal amount.

S anu iel v. Neiohold^^\  referred to.

Suit on a Bond.

The plalntiftH, Kering Rupcliand and Coinpajiy we.rc 
a liriii doing buainess as SlirofLs and Gonnnis.sioii

*© . 0. J. Suit N’o. 1591 of 1919.
(1) [1900] A. C. m .
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1019. Ag’ents ill J3ombay and Poona. On 7tli of September
' 191H, the dei’endant, A. S. B. Bayley, executed at Laliore

K u p c i i a n d  bond for R.s. 8,-100 in i'avvjni' ol: tlie plaint!f l ’ B .  Tlie 
& Co. bond ran as follow s:— .  ̂ ■

BAyujy. AysiHhiiil Aceouul.;uit General at lu-eHcnt slutioned at
Lalioi’o, liavo borrowe;! uihI rcioeivcd i'roin j\lo;i,sr8. Kcring Uiipchmul and 
Company, lintikors, tlio Hiim of Enp(.‘(.in eiglit tlionsnnil four hnudi'ed, 
Eh. 8,400 only, i.**., cash K’s. 5,000 ( F ive tli^UHiUul) and iutercBt at
li per cuiil:. per iin'iiHeni, iiinncly, Ks. 1 00 per monlli, addt'd for .‘M uioutlis 6u 

lis. 5,() !0 (.I'ive thousand) wlik'h anioiuH: ol' lis, 8,400 (Ki,:i;ht llu)u!saud and 
four hiuidn.‘d) i  jironiisc to ro])ay by monthly instahuents ol: Hh. 250 ( Two 
liiiadrtid and lil'ly) CDHHiH'Ucing' from 1 0 th Oiitoljer ’ 1,91.S i'nr 31:' mouths and 
the rcniaininy balantru on tlio ;Mth mouth. II: I fa il to pay any t’our conHO- 
ciitivc iiistalmiaits 1 agree to pay the wliole aiuoimt which will hccomo due 
and payable i>ii d'*maud with interest at 2 per cent, per men.soui from the dato 
o f such default. >iouey to bo paid in ikimbay, Poona or wherever the «aid 
iinn of Messr.s. Kuring liupeliand and Co. may re(piirc.

(Sd.) A. S. b: b a y le y ,
Indian Fiuuuce Department.

To faciilta(,(  ̂ recovery of the said iost:dnK'nt« as and 
wluvii eacli fell due (lie dere.ndant handed to the piaint- 
IjT.s 7 i)0,st-(l:!U'tl elieqnes for lis. 2,50 ('aeh. dniwu in 
phiiiitiir.s’ IV.vuwr up<ni (h(* (k'f('iida.id/s Bankcr.s, TJie' 
AIliai){'(' Btnilv of India, Liinited, P̂lie defendant 
pi-<)riii.S(‘d ;o,sei .̂d in nif))'!'chetjiies at Konie future <lates 
huy'aikjd to do so. 'IMio plainii(Is j)res('nted the said 
che(|ues for payinen(-at their resi>ective due dales init 
tliey werĉ  returned dislionoun'd.

On (he first tlirec instalments becoming due and pay­
able and on the defendant falling to pay the same, Die 

 ̂ X^hiintiil's filed a suit against tlie defc^ndant in the Court
of Small Canses at Bombay, being Suit No. 713 of 11)10 
and ol)tained a decree for Ks. 1)12-7 annas including 
costs. The idaintilfs subsequently recovered tluit 
aiiioniit from the defeiidaiit.

Oa 14tli May 1919, the i)laintiirs througli their attor­
neys cidl^d upon i}he defendant to pay to their
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uttomeys in Bombay the ainoimt due in respect of tlie 
fnrtlier 5 instalments amounting to Rs. 1,250 but tlie 
defendant failed to^ comply witli tlie, raqnisition. 
Another iiisft\lment Since the date of the said notice 
having become due the plaintiffs filed the present suit 
to recover Ks. 1,500.

Leave under the Letters Patent was duly obtained, 
.as the defendant at the date of tlie suit was stationed 
at Bolaram in the Deccan in the territori(?s of Plis 
Highness tlie Nizam of Hyderabad.

The suit was filed as a Short Cause ou (Uh June 1919.

D, A. GJiasivalla, for the plaintiffs.

The defendant did not appear at the hearing.
P r a t t ,  J.:—In this suit, the plaintiil;, a Poona money­

lender, seeks to recover on .a bond executed by the 
defendant on the 7th of Sex3teml)er 191(S. The consider­
ation of tlie bond is a cash advauce of Rs. 5,000 and tiie 
obligor agrees to repay lis. SjlOO, i.e., Rs. 5,000 pi’incipal 
and Rs. 3,400 interest. The interest is assessed at
2 per cent. j>er mensem, i.e., Rs. 100 a month, for 
Rs. 5,000 aud it is calculated in advance for thirty- 
four months. The total amount of Rs. 8,i00 is then 
repayable in thirty-three instalments o;̂  Rs. 250 and 
•one 34th instalment of Rs. 150. Thus the principal Is 
repaid in thirty-three instalment't:  ̂ of Rs. 150 and one 
instalment of Rs. 50 and the interest is repaid in thirty- 
four instalments of Rs. 100.

The first three instalments have been recovered by a 
rS'uit in the Court of Small Causes. The present suit is 
for six instalments from January to June 1919.

The defendant does not appear but, 3 though the suit 
Ss ex parte, the Court has, under section 3 (1) of the 

'Usurious Loans Act, 1918, jurisdiction to consider theij 
anerits of the transaatlons.
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The bond professes to charge interest at 2 per cent., 
per mensem but the scheme of l;he bond :1b tliat the 
interest on the whole sum of Es. 5̂ 000 ^ilioiild coutlnue 
to be paid at this rate thougli. tire principal is being 
progressively discharged by instalments. The obligor 
of the bond, therefore, contijiues to i)ay interest o.ii 
money which he has actually repaid. This provision 
seems to me .altogether unconscionable aiRl unfair. 
Moreoveiij the ellect of it is that though at tlie end of 
the first month the interest paid is at t he rate of 2 per 
cent, i êr mensem yet this rate progressively increases 
until at the end of the 83rd. month Rs. TOO interest is 
]5aid for a balance of Rs. 200 or at the end of the 31tli 
month Rs. 100 interest is paid for a l)alance of Rs. 50. 
The rates of interest at the end of the 33rd and 31tli 
months work out to the prei>osteroi:is rates of 50 per 
cent. x)er mensem and 200 per cent. x)er mensem.

Under tlie Act, the Court may reox>en tlû  transaction 
and relieve the debtor of all liability in. respect of 
excessive interest, if two conditiojis are fid.lii.Led. 
These are that the Court haw reason to believe (a) tliat 
the interest is excessive, and (h) that the transaction 
Vv'as as between the parties tJiereto snl)sta.nlially un fair.

On the first point, there can of course be no doubt. 
As to the &3cond, it m.ay be said that the defendant is a 
member of the Indian Finance .'Department and that 
he must have understood the terms of the ])ond and 
that his agreement is evidence that the transaction 
was not unfair. But tlie explanation to section 3 enacts 
that inte.rest may of itself be sollicient evidence that a 
transaction was substantially unfair. The Legislature 
lias adoj^ted the view of Lord Lorel)urji in Samuel v.. 
A‘ewl)old̂ '̂ \ that excess of interest may in itself rebut 
any presumption of reasonableness arising from the-
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agreement of tlie party. Moreover, I liave already 1919.
found that tlie transaction which, involves ijayment of ---------- :
interest on money, wliich in fact has been rejpaid, is 
snbstaiitialiy unfair. I tJierefore think tiiis is a lit case 
for reopeniiTg the transaction between the parties and- 
giving’ relief in respect of excessive interest.

I do not and cannot disturb tlie transaction so far as 
it has bee.>g. concluded by tlie decree of tl̂ e Small Causes 
Court in regard to the first three instalments. As . 
regards the six instalments in suit there is no occasion 
to disturb the provision for repayment of the princi|)al 
by instalments of Rs. 150 per mensem.

The loan was made on personal security and I may 
take it that the rate ol; 2 per cent. i)er mensem was 
reasonable in view of the risk inciiri’ed. But the 
13rogressive increase of tliis rate and the revision 
w h ic h  makes money chargeable with interest after it 
lias been repaid, is both, excessive and substantially 
unfair. I, therefore, disallow interest on sums actually 
repaid. This will not make much diirerence in the 
j)resent suit but will malve a consideral)le reduction 
when the account conies to be taken of the future 
instalments. If the account were taken in tliis way, 
the interest chargeable on the six instalments in suit 
would not be Rs. 100 per mensem but woffld i)e reduced 
.as follows :—

IiisLaliiient. Principal, unpaid. Iuterc«t at 2 i>er cent.,,
per ineijsotii.

January 4,550 91
]^7ebruary 4,-100 88
March •1,250 85
April 4,100 82
May 3,950 79
June 3,800 76

• 501 instead of 600.



191?. But as no instalment of priiiciiial jias been paid, the -
]-)laintifl: is entitled to 2 per cent, per mensem on. 
Es. 4,550 due in Jannary.

J)ecree, therefore, for the pi iin/ifl; Tor Rs. 900 iiiteresl: 
at 2 per cent, per mensem, on Hh. 4,550 froiii tlje 10Mi„of 
Janiiary 1919 till judgment. Cost.s and interest on 
j adgment at G x>cr cent.

Solicitors for the plaintifCs: Messrs. KJiciinhaUa 4- Cxj.

'J.!lie derreiidant did not appear.

Decree accordiaglj/.. 
0 . G. N.
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ORIGINAL CIVIL.

Before Sir Norman MacJeod, Kl., Chief Juslice, and Mr. Justice Ifeaton.

1919. J IV H A J  BALOO SPINNING a n d  W EA V IN G  Co., L t iv , P e t i t i o n k k s  a n d -

Jnl̂  29, A r v K i.L A N T S  v. C IIAM PSEY  B lIA R A  & Co., R e s p o n d e n t b .®

; Atcard— Petition to set aside an mmrd— Error of law patent on the face «f
the aicard— Contract of sale and jmrchase of cotton— The Bombay Cotton 
Trade Association, Rules 13 and 52— Seller comnuttimj breach of cotdract 
cannot claim damages ar/aijist biiyei— Arliirators have no jurisdiction ta 
award damages to defaidting selle)— Illegality of the aivard.

r
The rcspondsuts agreed to sell to tlie appoIhuitH 200 bales of coltoii o f 

hpociliecl sample xmcler t\vo coiitracfs which were Bubject to the Ilules and 
liogulalioiis of the Bombay Gottun Trade ABsociAtiou,'Ltd. The rospondeuta 
tendered cotton against the said contracts, and on surveys being held at the 
instance of the appellants the arbitrators held that the cotton tendered was ■ 
inferior in quality and gave allowance of Rs. 10-8-0 i)er candy. The arbitrjr- 
tor's award was confiriiied on appeal by the Appet*! CJonnnittee. llule 52 of 
the Association provided that i f  the iinal award for infer.'orl''.y of quality be in 
excess of Rs, 5 per candy, “ the buyer shall have the option either to take the 
cotton at the allowance fixed by the arbitrators or the Appeal Committee, or 
wpon giving notice in writting to the seller and original tenderer to refuse thcc

, > ® Appeal No. 29 o f  1019.


