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1919. on cercnionial occasions aix̂  nn'i’o grainilies. Tliov are 
ciirttoiiKuy paynK'iit.s fors('i‘vicos Ihou^ îi Uioy inay not 
bo iixed. Ah pointed oul in VUhul Ki'UIdki Joî hl 
Ancuii Ihinichtuidi'â '̂̂  Uii'.y n(U‘(l not ho lixe.d. Thoy  
may vary \viiliiii c.crlain limils, wliirh, (liougli nofc 
doiiiicd, arc usually W('ll uiidoi'stood. and rcco^?nisecl. 
Tiio trial Court ix'fnsod io ^̂ ranti any ijijunciioii but 
allowed roli(vi’ to tlio plaiiitill's on the lines accepted in  
tlio decisions relating to the village .Toshis. I think  
tliat inider the cii’cunistaiices t.lial. was tlie propci* 
decreo.

I  would, tliereforc, reverse tin' decree of tlie lower 
appellate Court and restore that of the ti’ial Court with  
cost's III tliis Court on the respondent. Each party to 
bear Ills owji costs in tlic lower appellate Court.

C r i t m p , J .:— I concur.

Decree, reversed.
11. R.

(1) (1874) 11 Boui. II. C. G.

APPIOI/LATE CIV IIa

1919.

iSJecemler 19.

Before Sir Norman Maclcod, K t , C h ief Jantice.

N i n i M A i r O M I C l )  G U L A M  R A S U I .  fonici iNAi, Ph.viNTiKi'), A itici,i,a n t  T H E  

S U R A ' i ;  U I T Y  M I I N K J I P A L I T Y  ( o r k u n a i / D ki.mcndant),  liKai'ONDiCNT®.

D idrict Munidpal Act (Jhnn. Art I I I  o f  11)01), m.'thui 15! ( 1 ) — JTse o f  
property fo r  a lime hihi— Niiimtnce— Mnnlcijndity to determine mheiher 
the use is or in fikr.h/ to be a )iuim nre--Po(ner o f  the Court to interjere with 
the disaretiuii o f  the Mtnucinaliiy.

The uso of. pi’opurty for the imrpdsc (ir u liiiio kiln wuiild ho a niiirtaruio 
withm the uicaniiig'of aecliou 151 (1) of ihu District .Mmiirlpiil Act ( IJtmi. 
Act III of 1901 ) and under tliat section it is (ho Munioipulity who is to

® Second Appeal No. 101 of 1918.
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judge whether the use is or is likely to becom e a nuisance to the neighbour­
hood. Tlie Courts will not interfere with the exercise o f  that power unless it 
can be shown that it is exercised in an improper manner.

%
S e c o n d  api>eal against the decision o f W .  Baker, 

District Judge of Stirat, reversing the decree passed by 
P. 0. Desai, Joint Subordinate Judge at Surat.

Suit for a declaration.

The plaintiff was the owner of a lime kiln situated 
on land near the Variavi Gate at Surat,

On the 11th November 1914, a notice was served by 
the defendant Municipality on the plaintiff under- 
section 151 of the Bombay District Municipal Act, 1901, 
requiring him to stop working the said kiln on.the 
ground that it was likely to cause nuisance.

The plaintiff, therefore, brought a suit for a declara­
tion that the order of the defendant Municipality was 
illegal and oppressive and for a permanent injunction 
restraining the defendant from interfering with the 
plaintiff in carrying on his work in the lime kiln.

The defendant Municipality considered that the 
plaintiff’s kiln was situated near the inhabited quarter 
of the city ; that the smoke, &c., issuing from it was 
causing and was likely to cause injury and nuisance to 
the inhabitants of that locality ; that on enqfilr;y the 
defendant’s Health Officer and Chief Officer had foj*med 
that opinion ;,and that the action taken by the defend- 
unt was within tlie power conferred on it by the Statute.

The Subordinate Judge held on evidence that tlie use 
of the plaintiff.’s kiln was not a nuisance to the neigh­
bourhood by reason of its situation and therefore the 
defendant Municii:)ality was wrong in ordering the 
plaintiff in closing the lime kiln under section 151 of' 
the District Mundcipal; Act, 1901. He granted the* 
injunction prayed for by t îe plaintiff.
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1919. Oil appeal, tlie J)i.strict Judge lie!cl tliat tlie. Mimici-
— --------  paiity oil proper iiKpiii'ies had I'oiuid that tlie use of the
-jaTiS ed kiln was a nuisance and under rtcction 151 of the
tiuLAM Bombay District Municipal Act, a discretion was
The vested in the Municipality aiul tliat discretion not

• having been shown to have been exercisecL in a wanton 
M u n i - O r  capricious manner, the Ooui’t had no jurisdiction

.iPALixy. interfere with, the order of the Municipality. He,
therefore, reversed the decree and dismissed the 
plaintill’s suit.

The x)hiintiif appealed to the High Court.

G. N. T/iaJcor, for tJie api)ellant.

Government Pleader, for the respondent.

M acleod, C. J.:—The i)lalntiil: is the owner of a lime­
kiln situated on land near the Yariavi Gate at Surat. 
On the Ilth  November 11)14 a notice, dated tlie 28th 
October, was served by the defendant Municipality on 
the plaintill: under section 151 of the Bombay District 
Municipal Act, 1901, requiring him to stop working 
the said kiln on the ground tliat it was likely to cause 
a nuisance. The plaintil!, therefore, lias brough t this 
suit for a declaration that the order of the del'endanfc 

. Municipality was illegal, w^anton, capi-icious and 
oppî ',ssi.*/"e, and for a pennanent injmiction rcHtrainiiig 
the defendant from interfering witli the i)lalntiil! in 
carrying on his work in the aforesaid kiln and costs. 
The trial Court decreed tliat the plalntilfs kiln, was 
not a nuisance within the meaning of section 151 (1) 
of the Bombay District Municipal Act, which Ihe 
Municipality had a right to order to be discontinued.

The District Judge, on appeal, reversed that decree 
and directed that the plaint Ilf’s suit be dismissed with 
costs. It is quite obvious from the judgment of tlie 
trial Judge that he looked at the case from an entirely
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"Wrong point of view. Section 151 of tlie Bombay 
District Municipal Act, 11)01, comes under tlie heading 
“ Nuisaiice from ccj’tuin trades and occupations.” One 
-of those trades or occupations is the use ol; property for 
■the purpose of a lime-kiln. So that we must take it that 

lime-kiln in the view of tlie liCgislatuL'e might be a 
nuisance, and the section gives the Municipality power, 
if it be shown to their satisfaction that any place used 
for the x)urpose of a lime-kiln is, or is likely by reason 
of such use and situation to become, a nuisance to tlio 
neighboui'hood, or is so used, or situated as to be likely 
to bo dangerous to life, health or pi’operty, l)y written 
notice to require the owner or occupier at once to 
discontinue tlie use of, or at once to desist from carry­
ing out or allowing to be carried out the intention to 
use any such place for the purpose of a lime-kiln. 
Therefore if tliere is a lime-kiln within the limits of 
the Municipality, they are the judges as to whether 
•it is, or is likely to become, a nuisance to the neigh- 
bouLvhood, and tb.e Courts will not interfere with the 
exercise of that power unless it can be shown that they 
have exercised it in. an improper manner. It is only, 
JEor the purpose of seeing whether the Municipality liaa' 
•exercised its power in the prox)er way that the Courii 
"will consider tlie evidence to see what stops tlid 
Municipality took before they issued the notice, alid in  
t̂his case the notice was issued on the strength of n\ 

rex)ort from the Health Ollicef, and if tlie Health OlUcer ‘ 
reported tliat this lime-kiln was, or was likely to 
become, a nuisance, how can it possibly be said that 
>the Municix)ality acting on his report were acting in a 
manner not recognised by law? I agree entirely with 
'wliat the learned appellate Judge says on this (|uestlon. 
It is not for the Court to deal with the (juestions 
whether what is complained of by the Municipality 
Jiaa been or is likely to I5e a nuisance, and to consider
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whether as a matter of fact tliat i^articular use of lancl' 
within the Municipal limits is a nuisance or is likely 
to become a nuisance to the neigiibourliood.. Therefore- 
I am in entire agreement with the tlccislon of the 
learned District Judge and tlie appeal must be dismissed 
^ ith  costs.

Decree coiifiryned.
■ j .  a . R.

APPELLATE CIVIL.

1919. 

Decemher 19,

Before Sir Norman Macleoil, Kt., Chifif Justice, Mr. JuHlice ITcaton, cmT 
3fr. Justice Shah.

FA K IR A P P A  LD IA N N A  PA T IL  (ouiuinal D ki-'kndant), A im’kllant 

LU M A N N A  BIN M AIIADU  D IIAM N EKA R  (ouuhnai, P la in tikk), H ks-
FONDENT*'’ .

Limitation Act (JAT of 1008), Article -14— Minor— Ward— Guardian— Aliena­
tion by natural guardian of minor— Suit to set aside alienation— Limitation.

A Hiiiclu minor on liis attaining majority cannot sue to recover possession o f 

property transferred by bia mother acting as liis natural gnardiiui tlin'ing bis- 

minority witbout suing to set aside tbo transfer witbin the period of iiinitu- 
tion provided by Article 44 of the Limitation Act.

N  mortgaged bis property to dofendant’s father in 1877. After bis death,. 
!u8 ■widow S, as natural guardian of his minor son, sold tbo (M[uity of r«ul'emp- 
tion to flic mortgagef'. in 1801, 'without necessity. The son altainiid majority iu 
1895 and died iu 1901 leaving a widow.

S diedin 100(5, and the son’s widow died in 1008. Iu fOKi, (he plaiiitifl:,. 
the next reversioner, sued to redefcm the mortgage ;—

Ueld, that the suit Avas barred under Article 44 of the Indian liiniitation Act,. 

1908, for the son ought to have sued to set aside the alienation within thr««- 
years of his attaining majority.

Per Shah , J. ;— The scope of Article 44 is not limited to sales by guardianS' 
-who are appointed under testaments or by the Court. The language of tho 
Article is general and wide enough to include sales by natural guardians, who

® Second Appeal No. 08(5 o f  1918.


