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APPELLATE CIVIL.

VASUDEO GANESII JOSTIT (onifiiNAi, Pf.i.'knpakt), Avvva.laht v.ANUP-

TrARIBITAI TIiIAVADI (ORiniNAT, rLAINTIi.'iO, Hksi-ondknt".

Trrlim Contract Acl (1X oflS72), scction 5.5—Contractfor xqjihf of c/i/s of
a Ky [Hicturc— Copy-right in tre 2-iclure ohtaitod Inf a firm iu KiifArf
—Puhrteation of picture in Tndia not frmnhdenl— GopnHriijlit at - cimiio/.
lan— Fine Arts Copy-rigiht Act of (23« Met A(IS.

Qil tlie IOLli February 1112, llie (lofciiilaul c'ulori'd inlo a (.'oiilracl, wiih Uio
plixintiil' to prepare and supply to tlic ])laiulilv, wil.liin (hnii; iiionllis from ilio
(hUo (if the contract twenty tliousaiul copies of g pifinro of lho (Joroiialioii of
Tlifir MajeKti(?H in England. The s[ei.iHU'u picture was ori,t;iiially piihlislied
in England by A. Vivian Mansoll & Co., Wliieli had olitained a ("npy-rip,ht iji
tho said piptiro. The defendant hiiviiig i‘onitnilh'd a breach of conlract,
llic plaintiff'pued for dnma”™cs. The defendant eonti‘udiid that iho olijcct of
tho contract bcinp; to defraud an English Company who had a copy-right in

tho picture tho contract was void under section 2 I»of the Indian Contract Act,
1872.

Held, overruling the cnnteiition, tliat tho ooiilract did not come within
section 2H of the Conlract Act, 1872, and the plaintiff was entitled to Hiui for
damages for breach.

The Eine Arts Copy-right Act of 1502 (25 k 2C Yiot. Cc. 1)) does not
exteiul to any part of tin! Britihli Dominions outside the United Kingdom.

As soon as an author, a publisluM', or a [laini.er gave (o the world what ho
liail wvitteu or created, it became public property, and lhi'ruwas no right at
Common Law before the Statute of Annu(8 .\nni‘' < 1<) whichprotected
liim from his works being copied by one. who ehoHC to do so.

Graves & (o, Limited v. (Jorrie™ Jefferys v. lloosey  ; and il/de-
MUan v. Khan Bahadur Shansnl Mlamaw . Znka «-, referred to.

Second appeal agaiiiHt tlio tlociKion oI’ C. N. Mehta,
Joijit Judge of Poona, rever.sing tlio docroc ])aasecl. hy
H. B. Gtipte, .loint Subordinate Judge at Poona.

* Second Appeal No. 222 of 1918.
W [I00N A. C. 4%. * (1854) 4 1l1. L. C. 815.
@) (1805) 19 Bom. 557.
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Siiit to recover damages.

On tlie 19th Eel)rTmry 11)12, tlie defendant entered
into a contract to i)r('pare and snpply to tlie plaintifl:
20,000 col)ies of a specimen J)ictiire wliicli referred to
tlie Coronation of T.heir Majgsties in EoghinoTl in 1911
and which pni-ported to have l)een originally i~ul”lislied
in England by A. Yivian Mansell & Co. This contract
was to he fulfilled within three months from the date
of the agreement and on the 24th Eel)rnary 1912 an
advance of Hs. 100 was remitted to tlie defendant.

On the ITtii June 1912, the dei‘cndant informed the
plainti ff that unless Rs. 100 more were advanced the

pictures would not be piinted.

plaintiff, therefore, sued to recover Rs. 1;800 as
damages from the defendant for refusing to carry out.
the contract.

The defendant contended tliat under the terms of the
agreement, Rs. 1(X) more were to be paid I>y the plainfc-
ilT to the defenclarjt on the proofs being ajrproved and,
that a letter of indemtrity was fo be 13~ the
IMaintiir to tlie defenclant undertaking to IMear liimself
all damages consequt'nt on a possible action by Mansell
(e Co.,against the defendant for an infringi'nient oliithoir
copy-riglit in the said picture and tliat as the plaintifE
declined to abide by these terms, it was he (tLe plaintifT)
who had broken the contract : and that therefore the
plaintiir should he iion-suiteih

The Subordinate Judge disaih)wed tiie plea of the-
defen(hint and assessed the plain tilf's danuiges at Rs. 800
plus Rs. 100 (the amoant paid by him to tJie defendant
as advance) but disallowed his cJaim on the ground
that the agreement offended against the provisions of
Kcction 23 of the Indian Contrract Act and was accord-'
ingly illegal and void.
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.On appeal, tlie Joiiifc Jiulge lield tliat tlio dofeiidaiit
liad broken the contract and tliat- the agreement did not
offend against the provisions ol; section 23 of tlie Indiafi
Contract Act, 1872. He, therefore, allowed the plaint-

iff a decree for Rs. 900 and costs. The reasons were as
follows —

111 tho firat place wo have to dutenniiio wliijtlior the consldoration or u>jtHt
of the agreement was forliidden I>y law or was of such a nature that, if per-
mitted, it would have dofoatod the provinion.s oC any law (vido Koctiou 2'» (&
tho Contract Act). Tho finding on thin depcnids on the (iiiOHtinn whisUior on
the date of the agreement (19th Fuliniary IItl'J) MaiiHtjU & Go. liad jt

subsiHIling copy-right in the. picture, Exhibit 52, or not and whether it wa«
cnforceal)le in Britisli India.

Now tho only law that gave a eopy-rif.',ht to tho aiiihorM of such ])ictm'(s ott
their pnhlication was tlie Fine xVrits Copy-right Ac.t of 18G2 (25 & 20 Vi(t.,
c. 68) whioh has I)cen reproduced in the Govcrnnient of India’s publioiuiutt
of the “ CoU(!clion of Statutes relathjg to India,” Volume I, lildiHon of
and there can bo no doubt tliat if this Statule extended, exproHtdy or by n<*+<
sary application, to British India then that law nhould bo adniinistori.;d by th<i
Courts here under Bombay Regulation 1V of 1S27, section 2G.

It need not be said that copy-right on piiblicatioti is the creati'vVi uf a
Statute only. Tlie Connnon Law recognised (he right oiltlio author 1o any’
unpiiltlished artistic work only (vide llalsiiury’s [juws (tf England, Vol. \"i 11,

page. 18H, section 440, Edition of 190D). Ili was also observud in yi/.c" I/w'/.i/i
v. Khan Bahadur Shamstil Ulama, I. L. II. IU liom. 557 at j»age ICY
iis foll/*ws — “Whether copy-right existed at Common Law beftmi the »St,itnte

mf Anue(8 Anne c. 19) has long boon a qgiKjHlion much debated by lav.'iyfis ;
but siiiccj the decision of the house of Lords in j e/erys v. Jioosei/, 4 1L h.
C. 815, it nmst, | think, bo assumed by Courts of law dealing with qu'wlions
of copy-right that no sueli right existed before that Hlatut(,'.”

Tho only question that, therefore, arises is wilrjUior the Finn Arts tsopy-
right Act of 1862 had, expreaslj- or by necessary implication, oxti'n led to
British India. It is argued that this Act did extend to Briiish India, bi'CHnsw
it has been pubhslied in the crtovernment Of India’s “ Cullc 'timi of ,Fl,atnl(M
relating to British India”, and | am asked to th'aw that presumption merely
mntho ground of its publication in this vuhime under Hootion 84 of the
Evidence Act. lam afraid | caimot do that ; that soetiou onlyicroalos it
presumption about tho gonuineness oT that boitk, not that a particular Htatute
published in it does in fact extend to British India. o] 0 .
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on tlie other liant] tliis Statute wus tho .sul)j((it of diriciissiou lu Grarrn V.
Giy>'rie [190B], A. C. 4Dr». whero |llieir Lonisliips aftor a I'ritical
examination ol: tl)o several sectioMs and prm’iHioiis in this Statute, In'id that
it extends to the wholo of the I'nitod Kingdom iiiif ddcs not oxtond to any

part of the Britinh Dominions outside the rnitcd King'doni This is a most
weighty expression of opinion and 1am boimd to follow it. Moreover luy
own reading of the Act also leads me to tlie same conclusion. I would go

lull her and point out that in tlie Copy-right Act of 1812 (5 & C Yiot.
c. 45) which was intende<l to extend throghont the British Doiniuions, the
Legislature had used apt expressions to that effect (e.g., vide section 15 of
that Act) and that when the Indian Legislature thought so, it itself enacted a
supplementary law of copy-riglit in literary works in order to remoyo all
Uoubts in the matter, vide India Act XX of 1847 and its preamble. A similar
course has'been adopted by the Indian Lt'gislature with respect to tho recent
consolidated “Aright- Act of 1911 (1 2 (teo. V. c. 46) by the Govorn-
u:ent of India Notification, dated 30th October 1912, and liy India Act 111 of
1914-. The absence of any such supplementary Legishition or Notiiicatiou
declaring that the Enghsh Statute regarding the Fine Arts Cop3™-right Act
of 1862 extends to British In<ha leads me aiso to the same conclusion, namely,,
that it was not meant to extend to British India. It n ay have been anomal-
ous thatif an .Indian author of a picture were to go to England and register
liis picture at the Stationer’'s llall, he would get protection in respect of hie
picture throughout the United Kingdoni, » hilo that an English author’s copy-
right obtained b} him by such registration in England would not be
protected in India as there was no corresponding Legislation here until 30tli
October 1913, when the Consolidated Copy-right Act of 1911 (1 & 12
Geo. V. c. 46j was prochiimed here and it was directed to come into

operation here from that date. But that appears to me to have been the

(state of the law in this country from 1802 to 1912, and | am afraid | am
bound to adopt it, as copy-right on publication did not exist at Connnon Law

Init is the creature of a Statute. * 0 * 0

In the view that | hold at present it is obvious that even supposing that
Mansell SCo. had registered their picture at the Stationer’s Hall in England
under tho provisions of the English Statute of 18G2, they had no enforceable
right here either on the date of the agreement between the parties (viz,, 19tlx
February 1912) or up to the date of the final Itreach between the parties
which took place in June 1912 (vide the last letter, Exhibit 59) or September
1912 (vide the defendant’s notice), the Consolidated Copy-right Act of 1911'
«ot having icome into operation till 30th October 1912. Therefore, the
consideration or object of the agreement between the parties was never, even
up to the time of its breach, forbidden”™ by law or of such a natiu-e that if
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penuUted it would have dL'featod lhe proviKiuus oll any law. Nor can it ho
lield that it was friiudnlent iw no deception was to ho practised on any one or
agh piil)lic as E.xhihits 55, 70 and 1)2 sliow that the pictures to ho prepared

defendants’ Press were to hear the name of the ])laii)l,Ill and his addresa
and the words “ Made in India” and the tith* of the picture in Marathi also,

ij,- ji involv(.‘d or iiii|ilieil injury to the i)orsou or property
of another; injury always implies a /«« and Nan.sell ti Co. had no right liere.
Nor can it he said that it was immoral or opposed to puMic policy. It waa

clearly not innu'jral. And as ro;™anls puhlie [)oliry it has been already observed
that the works of an author after luihlieation aw”ihliai juris and that copy-
right on pnhlication is the creation of a StalLnte and that even in making hucli
enactments, the Legislator'; has always kcjit the intere.st of the public before
it.  Moreover in a backward C(»unti'y like India iu Uie matter of Artsand
Industries iinitation may not be o[ioscd to public policy ; only it should not

ileccive or defraud tho public, e.g., liy [tassiug it oil' as the original picture
imitated.

TIli.0 (I(fendaiit appeiiLcd to tlio High Ooiii’'t.

Pendse KN K. Il. Kelkar, Tor the iippellant:— W o
sid)iiiit that an agreement to print and roprodacc
pLctnres in India in colonrablc iinitation ol pictures,
which are registered, in England by an Engiisli
Oompany under the Fine Arts Copy-j'ight Act (25

it 2G Viet. c. (59 ol; is not eni:orc(ial.)le in India
as such an agreeinent is void un(I(;r section oil tiie
Indian Contract Act. Here, tlie object oCthe agree-

ment is illegal inasmuch as, il“allowed, it would defeat
the provisions ol; any law, tJiat is, tiie llinglisli. Fine
Arts Copy-right Act of 18<)2. Under this Statute the
original English pictnre, which was agreed to be re-
produced, was j)i-otect(?d in England, we submit that
the English Fine Arts Copy-right Act must be regard-
ed as law iji British India llor i3urx)oses of section 23,
Indian Contract Act. Further, as the object of the
agreement is to defraud tlie public and also tho above-
mentioned English Company by printing a colonrablo
imitation of their copy-right, the object is fraiuUdent
within the terms of section, 23. TJie said Statute is
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Siicladed ill the voiaine of Stafciites relating to India
L)iiblislied by tlie Grovomment ol; India in 1913. Moie>
mover, Bombay Regulation IV of 1827, section 2(>SayS that
the law to be followed in the trhxl of suits shall be
Acts of Parliament and Regalationw of Government.
Therefore, the English Eine Arts Copy-riglit Act of
18G2 mnst be regarded as law in the Bombay Presi-
dency under this Regulation.

Secondly, even sui)i“osing that the said English Copy-
right Act does not apply to India, we submit that
under English Ooniinon Law which is ax)piicable to
Intlia under the heading of “ .Justice, Etiuity and Good
Conscience ” as iDrovided by Bombay Regulation 1V of
1827, section 26, the copy-right in pictures produced in
England is xireserved in India. See also Halsbury’s
Laws of England, Vol. VIII, page 188, para. 4-10,
page 189, note (i).

@. N. Tlialoo for the respondent, not called upon.

Macleod, C. J.:— The plaintill sued to recover
Us. 1,800 as damages Irom the delend”™nt for rclLisiiig to
carry out tlie contract to prepare and suw’™»Ny to tlie
XMaintill 20,000 copies of the x*htint X)icture. The breach
is admitted, but the defendant contends that the
contract came within the xs'ovisions of section 23 of the

. Contract Act and as the agreement is fraudufent; or
involved or imxdied injury to some x”erson, its object
or consideration is unlawful, and the contract is, there-
fore, void. The defendant must dex)end for this
contention on tlie argument tliat as there was in
England a firm who had a- copy-right in this picture®
it \vas a fraud on them to print the picture in India.

It was first contended that the Fine Arts Cox"y-
rigiib Act of 1862 (25 & 26 Viet. c. 68) had been extend-
-ed to British India, but.it is ciuite clear from the

1919.
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decision in Graves & Co.,, Limited v. to ewliicli
we have been referred, Lluit tlie Act dooH not oxteiid tO
any part of the Briiisli DominioiiH outwide the United
Kingdom.

Tlien it is alleged that at Coiumon Law an author, a.
publisher or apainter liasa copy-right inldy productions,..
That question was decided in Jejferys v. Boosey» and
in MacMillan v. KXkdi Bahadur Shammil Ulama
M. Zaka™™ Farran J. said ~ “ it must..bo assumed
by Courts of law dealing with questions of cox)y-
right that no such right existed (at Common Law)
before that Statute (8 Au#ne c. 19).” The
Judgments in Graves & o, Iqul\/bd, v. Comre™™
and Jejferijs V. BIH]]’W* are most clear on that subject..
They were ba”ed on this reasoning that as soon as an
author, a publishei' or a painter gave to the world
what ho had written or created, it became
property, and there was no right atCom.mon J'jaw which
protected him from ids works being copied by any one
who chose to do so. It appears, therefore, that this-
contract does not come witliin section 23 of tlie Contract
Act. The plaintill is entitled to sue for damages for
breach. The appeal, therefore, must bo dismissed with

costs.
Decree con/trnied.
J. 3. 1L
tt) [1903] A. C. 49G. (L854) <« II. L. G. 815.

(1895) 19 Boiu. 557 at p. 507.



