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1919. tlie Railway company wei’e well w itlun tlioir po-wors ia  
closing tlie level-crossing at. fclio point A , and. (ihcy liatl 
fulijlled all (/lie re(|uircnioiils wliicji the law im]){)scsd on 
tlieiu l)y providing anotliei* level-crossing at point I). 
The appeal, tlicrci'ore, Is dismissed witli costs.

C r u m p , J. I  c o n c u r .

Decrce confirmed. 
j .  a. R.

APPELT.ATE C IY IL .

Before Sir NorniMi MacUoil, Kt., Chief Justice, and Mr. Justice CrunijK 

3019. GANPATRAO  A PPA JI JA liT A P  (ouiaiNAi. Pt.AiNxiKK), A itk,u ,ant v. BA I’U  

Decemher 18. T U KAH AM  and otheus (o iu u in a l D icfkndants Noh. I and 2 ), R k s -

-----------------------  rONDEiNTS®.

Indian Evidence Act (T of ISIS), section 93, promso G— Sale-deed— Old docu­
ment--Intention of parties— Extriymo evidetice, admissihilily of—Such 

evidence can 07ili/be alloived iy the terniH of the doetiment require citplana- 
tion.

lu  18C5, a posseHNoiy nujrtg’ag e  (loed way jKiHHed in I'avoiir d f l.ln‘. ru lhu  

o f  (lefeiulant N o. 1. In  18G7, tlio m ortgagors hoM hy  a <locuiii(.‘ut purporting 

to bo a salc-deod tlio e(iuity o f  redem ption to tlio plainlilV’rt aHsignor. T lie  
plaintifi having Hued l!or rodeniption ul! the m orlgago  o f  1805, an inrtiio w as 
raiHcd w hether the transacticn o i '1 8 G 7  w as a m ortgago or Kale . B oth  thtt 
low er CourtH wore o i  opinion that on tlio w ord in g  oi: the doi.um ent it«i‘ir  

v iew ed  in the light o f  cerlain KiuToimding eircinuHtancuH an Ito Iho value o f  

the property, inadeipiaey o f  consideratii)n, i!ie., under proviso (O) o f  Heel ion ‘.12 
o f  the E vidence A ct, 1872, the parlies intended that the ,transaction wa« a 

m ortgage. On appeal to the H ig h  Cotn-t,

i /c W , tliat the docum ent o f  181)7 was term ed a salo-deed and on the fa i’O 

o f  it it w as anything except a Hale-deed and the Courts sh ou ld ;n o t  luivo taUi'ii 
into consideration extrinsio evidenco in conKtruing tliu docum ent.

1  On general principles it w ou ld  lio oxtrem ely  tindettirahlo, a fter the d<H;ument
" had stood niore than fifty  years to allow  eviilence to bo led to sliow  that tho'

dociimeiit is not what appears on tho fa ce  o f  it.

Second î p.peal J\0. 711 of 1918.
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Where the document itself is a perfectly plain, straightforward clociunent, 

* 0  extrinsic evidence is required to show in what manner the language of the 
document is related to existing facts There may be cases where such 
extrinsic evidence is reciuired, and it n ill therefore be admitted. But it can 
only be in cases where the terms of the documents themselves require ex­
planation, that extrinsic evidence can be led within the restrictions laid down 

by provisio (6) of section 92, Evidence Act, 1872.

Dattoo V . Eamchandrâ '̂>, relied on.

J h a n d a  Singh v. Walikl-xid-din^^i ; Mamuj K y in  \\ Ma Since ;
Balkhhen Dus v. W. F. referred to.

S e c o n d  appeal against the decision of C. N. MeLta, 
Joint Jnilge at Poona, reversing the decree passed by
D. L. Mehta, Second Class Subordinate Judge at 
Baramati,

Suit for redemj)tion,

Tlie land in suit, a two-third portion of Survey 
No. 120, l)elonged to three brothers, Balvaiitrao, 
Namdeo, and Tatya.

On tlie 8th August 1865, the three brothers mortgaged 
the land in favour of defendant No. I ’s father Baliisliet, 
by a possessory mortgage deed for Rs. 700.

In  18G7 the three mortgagors sold tlieir interest "in  
the land to one Ramji for Rs. 2C0. Tlie plaintifi be­
came the assignee of the equity of redemi^tion from  
Ram ji’s heirs.

In  1871, one Ganu obtainetl a decree against the 
mortgagor Balvantrao and in execution of the said 
decree, Balvantrao’s riglit in the equity of redemption 
was put up for sale and bought by defendant No. 1.

In  1879, the two brothers Tatya and Namdeo sold 
their rights in the equity of redemption to two persons

G a n i u t b a o
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Cl) (1905) 30 Bom. 119. 
(») (1916) 38 A ll. 570. 
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1019. Sa\^Iya and Paiidii, wlio in tlie same year bioiigiit a
- r(xl(3i]iii)ti<)U. ltedein]>ti()n was decreed but tlie

( J a X I ' A T I I A O  ,  ,

Ai't'AJi land waw not redeemed in time.
V .

In 1905, tlio father ol defendant No. 1 bronglit a suit 
Tokaham. against Nanideo and Tatya on a I'ent note for possession

of land and possession was given..

In 1912, tlie plaintiil sued for redemption of tlie 
mortgage of 1865.

Defendants contentlt^d that sale of 1867 in favour of 
Hauiji was purely nominal ; tiiat they had l)euomo 
owners of tlie equity of redeiiiplJoii as Savlya’s and 
Patidii’s righ t to redeem was bnj-red and they had be-
eoine pnreliasers of Eidvantrao’s riglit in the equity of 
redemption in exeeutioJi of tlie decree of LS71.

A t the first trial, the Subordinate Judge h e ld ‘tiiat 
the assignment in favour of tlu‘ x)lainlifl; was of a 
‘champcrtoiis character and decreed the phrintiirs suit 
Tor rcdenrptioii oji payment of Rs. •!()()-l()-<S. On 
appeal, the case was remanded to the trial Court on liic 
following issue “ was the sale to liamji in 18(57 really

■ a mortgage ” . On this issue, tlie Subordinate Judge 
found tlial the intention of the parties was to create a 
mortgage and this (inding was arrived at ou a con- 
sideralt'.on of surrountling circnuistajices : (f/) inade­
quacy of price, (6) creation o!! debi,'(6‘) transl!er ol' the 
whole estate to a close relative and trn the recitals in 
the document, viz., tlie use oT thi' tc'rins l)ha,id<o 
(creditor) and Rinko fdel)tor) aiul the endorsiMiuMd, ot 
the Sul)-Registrar oh the deed tlnd) Dalvantrao admitted 
having passed the deed as Galiau Kharc'di (mortgage 
sale). It was, tlierefore, decreed that tlie plaintiil’ was 
to recover Rs. lHo-5-1, i.e., two-thirds of the m ortgage  
amouiit (Rs. 200) I'emaiiiing unsatisfied, from t.ho 
defendants as secured on Survey No. 120.

712 IN D IA N  L A W  REPO R TS. [V O L . X L IV .
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On appeal, the District Judge upheld the Subordinate 
•Judge’s finding as to the mortgage nature of the transact 
tion but reversed the decree allowing Rs. 133-5-4, and 
dismissed the i)laintif£’s suit on the ground that the 
plaintill did not sue for tlie sum and that his claim in  
resiject of it was barred untler Article 132, Limitation  
A ct 1908.

The plaintili: appealed to tlie H igh Court.

G. S. Mao and B. K. Mehendale, for tlie appellant:—  
"Tlie document (Exliibit 71) is quite clear in sliowing 
that it is a sale out and out. The document being 
clear and phiin in its terms, evidence of intention can­
not be allowed under proviso (> to section 92 of the 
Indian Evidence Act. W e submit the case is governed 
by the decision in Dattoo v. JRamchandrâ '̂ K The lower 
uX^pellate Coiii't was, theL’efore, Avrong in holding that 
tlie evidence of the conduct of the pai'ties and their 
successors was admissible to show that Exhibit 71 was- 
u mortgage. The lower appellate Court also erred in 
law in viewing the document, Exliibit 71, in the light 
of the surrounding circumstances and in holding that 
it was a mortgage. The Privy Council casci of Jhanda 
Singh V . Wahid-iid-dln̂ '̂ dot’s not heli) the respond­
ents. Even in that case tlieir Lordships base their 
decision upon tlie construction of the documents alone 
which were before them. The earlier Privy Council 
ciiaa ot Ballcishen JJas v. W F. shows that
when a document is perfectly clear and plain, extrinsic 
evidence is not admissible to show in wliat manner 
tlie language of the document is related to existing 
iacts. W e  further submit that Exhibit 71 lias stood for 
fifty years and tliat therefore it would be quite unjust 
iit this distaiice of time to allow evidence to show that 
.the document is not what it appears on tlie face of i t :

.(1905) 30 Bom. 119. W (191G) 38 AIL 570.
(3) (1899) 22 A ll U9.
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1910. Jhanda Smcfli v. WahldAid-(Jin''̂ \ W o  also submit 
tliat (lofendaiits are esloi)pe(l from cont(vii(lliig tlu\t 
tlie dociiraenti (Exhibit 71) does not embody a genuine 
transaction oi; sale.

Jhuialî NWAi S, It. Bafchale, for tlio , respondent:—  
The construction ])ut upon, (f^ixhihil 71) 1)y tlio lowei’ 
appellate Court that it was a morljgage was correct; iu 
view of tlie subsequent conduct of tlu'. parties and the 
surrounding circumst.anCCS. '̂ r̂ti.e Privy Council deci­
sion iji JItaiida v. V\̂ ahhl-iid~duî '̂  ̂ lays down
the correct test »which. is tliat the intention, of the 
parties to the deed must Ix' gatiiered from t he, la,ngu;ig(‘ 
of the documeut viewed in, ttie ligh,t of th,t'. surrouiuling, 
circumstances. Section 1)2, clause (!, of th(' Indian J<]vid- 
ence Act supports our coiitention. 1^h(‘ cas(̂  of Dattoo 
V. liamchandrâ '̂̂  is n.o longer good hiw in. view of (he 
recent Privy Council decision in J/iand(( SiiufJi v. 
Wah(d-ud-diiî K̂ I also rely on A'/.ciU)i{/ Kijiii v. Alct 
Sfnua ‘iXnd ii])on Balhlslien Das v. W. F.
In the present case there are alnu)st all the indicia of a 
mortgage. Defendant is not in any way es(op])(Ml from 
cludlenging the bona /idt's o f-'(h e  transjictioii in 
question.

M.'VCLEod , C. .T,:— Th('plain!ill' l)rouglit this suit to 
redeem the plaint laiul whieh had1)een mortgaged to the- 
father olr'the 1 st, defendant by three brothers J^alvanti*ao, 
Naindeo and Tatya l>y a deed of nu)rtgage f<n.* lis. 700 
on tlie 8th August, bSGo. One Ramji purported, to l)uy 
tJie equity of redemption by a sale-deed ii,i 18()7, and 
tlie present i)laintilf is an assignee from Ramji. After 
the three brothers had executed the deed in favoui' of 
Eainji in 18(17, two of them Tatya and Namdeo purj)orted 
to sell to two persons Savlya and Panilu tlieir righ

W (1916) B8 All. 570.
(2) (1905) 30 Bom. 119.

(1917) 45 Cal. 320;
W (1899) 22 All. 149.
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tlie equity of redemption, and thereafter in execiTtion 
of a decree against Balvaiiti’ao liis right in the equity 
of redemption was put up for sale and bought by the 
1st defendant. Tlie 1st defendant also alleges that as 
Savlya and Pandu filed li redem])tion suit and after 
getting a decree for redemption failed to redeem the 
property, tlieir right to redeem was barred, and thercr 
fore the 1 st defendant ])8ca;ine entitled absolutely to the 
mortgaged property.

Tlie proceedings liave gone througli various i)hases 
in the lower Courts. In  the trial (Jourt the plaintiff 
was granted a redemption decree which api^ears 
at page 19.

On appeal tlie case was remaiided to tlie t,rial Court 
i!or liudings on the folLowing issues:— W as tlie sale- 
deed to Ramji in 18G7 really a moi’tgage ; if it was a 
mortgage to wliat reliel; is the plaintiff entitled ?

The case on remand came before another Su])ordinate 
Judge, and ho after rei'ori'ing to tlie facts already 
I’ecorded, came to the conclusion that what inirx^orted to 
be a sale to Ramji in 18(17 was really a mortgage, and on 
that ihiding he held that the plaintill! was entitled to 
recover lis. 133-5-4 as secured ou Survey No.,120 out of 
>tlie plaint land.

The case then came back to the lower appellate 
'•Court, again before anotlier Judge, who dismissed the 
suit on the ground of limitation.

W e  are of opinion that both Courts have taken into 
‘Consideration evidence wliich tliey ought not to have 
taken in construing the document of 1867, which is  
Exhibit 71 in the case. Tliat is clearly a sale-deed look­
ing at the language of the document. There can be no 
two words about that. It is diflicult to see how any 

v.discussion could have arisen, and how any decision.

G a n p a t b a o
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1919. could liaTG been arrived at, tlia,t the documen t on l-lie
face of it was anytliLng else cxccpt a sale-dood, iind as

f
far as I can gatlier rroin tJie jad,£,nnoiitw, bolii Courts 
refer.to it as a sale-deed. A n  attempt was made l)y tlie 
defendant to show tliat the transaclJon evicloncod by 
that document was a sham transaction, but he failed 
entirely to prove that allcf^ation. But the appelia,to 
Court has come to tlie conclusion that Exhibit 71 must 
be read as a mortgaf^'. The learned .ln(l.L»-e has ri^^Hitly 
excluded the evidence of intention. I>ut ho has ad­
mitted exactly tlie same evidence that would havt'. been 
admitted if evidence oi; intention had l)ecn. a1 IovvhmI, 
under Proviso 6 to section 92 of the I ndian Kvidencc 
Act, and lie Jias come to t he conclnsLon r('ally (hat 
when the i^arties execnted the sale-deed, they in1(Mided 
that it should be a mort^a^o tran«ac,tion. on ly
circumstance upon which t1ie defendants couhl possibly 
rely for tlieir contention is tlie statement niadti by 
Balvantrao when acknowdedging execution, btvl’or'.? (he 
Registrar in which he referred to the docunient as a 
sale by way of a mortgage. I cannot see myself Jiow 
a i>arty who lias put his signature to a document, wiiich 
is clearly a sale-deed, can alter the natur*'. of the doi-u- 
ment bj  ̂writing on it Avhen tlie document is rcigit;tercd 
that it means something else than it really a|)ju'..ifs to' 
be. Then the learned Judge has .considered vacious 
facts with regard to the value of the pi’operty and the 
inadequacy of consideration, all which may be evidence 
that the three brotliers wlien they executed a saU‘-(h'(Ml 
intended tliat it should be a mortgage.

W e think the case clearly comes within the dcci.siNin 
in Battoo v. Eamchandrâ K̂ Sir Lawrejice Jenkins,. 
Chief Justice, said :—

“ I f  we look to the deed alone, it is clear that the docroo in corrccl, fiml 
that the plaintiff’s father parted with his interest in the property. But it is-;

W (1005) 30 Bom. 119.
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said that the cironinstaiices to Avliich wo havo alluded require that wo slionld 

draw an inference that tlie docninent is not what it appears to he. Wo can 
only understand that as ipeaniiig that the dociunont was acoouipanicd by a 
contemporaneous oral agreement or statement ol; intontiou which must he 
inferred from tlicse several circuuiKtances. Bat it has been pointed out liy 

the Privy Council in BalhiHhen Das v. W- F. Leggê  ̂ that in questions of 
thiH kind the ConrtH in India must be guided by section 92 of the Evidence 
Act.”

The defendant lias relied upon a dictum of tlio Privy  
Coiiiicil In Jlianda Singh v. WalikJr-iid-din̂ -'̂  wiiere 
fclieir Lordsliix)s say :—

“ It was not disputed tliat tlic test in such cases is the intention ' dl; the 

parties to the instrunientK. That intention, however, nnwt ho gatlicrod from 
the language ol' the documents themsfflves viewed in the light of tlie surround­
ing circinnstances.”

Tliat iB cvidoiitly a rofoi’ciicc to ProvivSo (> tc 
section 02 ol! tlio Indian. Evidence A ct wliicli states that 
“ any i’act may be proved which shows in what manner 
the hxngnage ol! a (h)cnment is rehited to existing  
facts.” Til at is <m(i of the Provisos which is the 
despaif of tlie Judge and the Joy ol! the hiwyors. It 
may l)e read in many ways. Bnfc it is not easy to see 
in what sort ui! acasetlris proviso would b e ’ directly 
applicable. IE yon have to look at surrounding circum- 
sUinci's 1.11. order to ascertain the intention of the parties, 
which has tdready Ix.'en clearly expressed in the deed, 
it seems to me it would be very easy to go over the 
line and attempt to prove fi:*om the surrounding circum­
stances that the intention of the parties was not 
what it appears to bo. A  very general statement no 
doubt is made by the Proviso, and what their Lordships 
say in the passage I have just read, is merely a repetition 
nf the Proviso. Bnt on reading the whole of the judg­
ment in that case, it seems clear that they had not 
applied that Proviso to the facts oE that case, as they

1910 .
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1919. merely eonsidei’cd the two (locniruvnfs hol'orc tlioiii, 
gave ill.'.'!)! ihe (‘onstriictioii wljicji they tlionglit was 
the one from tlio consideration, of wbat was
writieji in the docuineiits tliciiiselves.

W e  have alwo been re[eiTed. to the decision in Manny 
Kyin V. Ma Shwe But tiie facts of t.hat cast?
are eiitir(']y d.itrerent because the interests oT a tiiir(t 
party weI’c involved, and the liead-note sa y s :—

“ Tlie language o i ’ Hoction 92 oC t,ho Eviduuco Act, 1872, w illi rcg'ard t o  a 

‘eoutriiet, grant or dispoyilioii rodiioed to \vi iiiiig ’, in finnns .'ipplion, and applirs 
alone, ‘ as l)i!l\veen tlio partioH to any Ktich insirinnont, or tln'ir repreHcul.ativts 
i ll interoKLW horever, aeoordingl}’ , ovidoiicc is tendiirod as to a transaction 
Avith a third party, il is not govornod by tho soction or hy (ho, rule of evidi‘uc<*. 
w h ic liit coiitaiiiH, and in such a case, thcrc.foro, tho onlinary rnloH o f (‘(jnity 
and good con;<L'irnce ciidus into jilay nuhanipcred hy tlû  Stalntory roKlrii'tioiiH... 
I ll this t.-ii-'f! both tho grantor and grantoe in tnuiHac.tions liy dtuid regarding 
certain land-wuro sliown hy the ovid(iiico to havo doalt with it w ilii llit* 
knowledge tLat it belonged to a third person who was not a ‘ party to ĥc 
deeds or a ri'presentative in interest of a party’ toitlieui,...//f'/(/, that nection 92 

of the Kvidence Act was no bar to the adnusHion of ovidoncu to show 
wliat was tho true iiatiiru of the transactioiiH : it did not. jM’ovont frandnhint 
dealing with a third person’s property. ”

In Balkisen Das V. )V. F. Lcij(jê '̂ \ tlieir Lordslii ps 
said :—

“ The Cif.ie ninst therefore be decided on a consideralion <d' the contents of 
the documents theniHclves with such extrinsic evidcnetj of snrnmnding cin.Muii- 

atances as may be re piired to show in what manner the language of the 

docinneiit is related to existing facts.”

That appears to me to show that wliere a docnnu'nt 
itscli; is a i)erl:ectly plain, straightrorwat’d doctiiueiil,, 
no extrinsic evidence is required to show iu wiiafc 
mnnner the language of the document is ivla,ti>d to exist­
ing facts. TJiei'e may be cases where such exti-insic 
evidence is required, and it w ill Ihorefoj’e be admitted. 
Bat it can only be in sucli cases where the tei'uis of tlit̂

0) (1917) 45 Cal. 820. (2) (1899) 22 All. 149 at p. 159.
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<locumciits tlieniselves require exi^laiiation, and tlieii 
■eviilciico can bo led w iilun the restrictions laid down  
•by tiie Proviso. ^

Then I may refer to tlie case of Jlianda Sincfh v.
wliere tlieir I'jordsliips, after dealing  

witli tlie. b^Qgiisli cases on tlie subject, said :—

“ Tlieiv is Olio other remark of Lord Cranwortli’H in AlJerson v. Whife'^\ 
wliifli iH'particMiliirly iippliciible to the present caHe. He Kiiid :— ‘ I think 
Court, after ;i lapse of 30 yearrt ought to rcMiuire cogent ovidenec to 
indiu'i' it to hold that an instnnnent is not wliat it i)urport.s to 1)3 ’

So assiiniing in tl)is case we are i)repared to allow - 
'evidence to sliow tljat tliis docranent is not a sale-deed 
hut else, still on general principles it would
•certainly h.-i exh'emely liiidesirahle, aftei- ilie docmnent 
lui(! stood more til an iirty years, to allow evidence to 1)0 

led lo show (liat Mie document is not wliat appears on 
tiie l'ac(w»i‘ it, iiidess it be demonsti.*ated to our com­
plete satisfaction tliat the Jjogislatnre entitled ns to 
admit siu-li eyidence. The learned Appellate Judge 
seems to .have been led away by the n.se of tlie words 
■'•‘creditor and debt(n” in Exhibit 71 as showing tliat the 
i:)osition oi‘ the creditor and debtor continued after the 
{.locmneiit was executed. But from ( he content^ of the 
•document itselt it appears that part oi; the considera­
tion was tlie amount j)reviously due, and that accounts 
for those words being used. In my opinion, therel’oro, 
tlie dc'cj\',e of tlie lower api3c'llate Court must be set 
aside and the original order of the trial Court 
.allowing tJie plaiutitl’ to )’edeeui on payment of 
Rs. ttc., must be restored. Up to 19th Decem­
ber 15)1.*) (lû  defendants are entitleil to their cost» 
After tlint the plaintill is entitled to his costs.

Decree revê 'sed.
-w  (191C.) 38 All. 570 at p. 580. (3) (1858) 2 Do. (j. & .1. 97 at p. 106
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