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Bt'fore Mr. Jndicc S h a h  and Mr. Justico. Crniiip.

29JC) M. K. SWAM [RAO (o r ig in a l  Aim’ lioa .n t), A i’ I’ k l l a n t  v . J. VALRNTINW
, „  ( original O iTONKNT), HE.SrONDKNT'-*.

D ecem ber  7. ■'
--------------------  Civil P ro ced u re  Code (A c t  V  o f  lO O S), .'iLii:l,li)na 17, 1 1 1 — D r .r e e  jHi.'iMtl

cx paric— Appliealio)! ta ftet aiudi; dccme— I'Jr.tvalion of driu'ee and. recovei'if 
of possession of propertij poiVnKj nppJii)ii.ll<iii— Sctlitn/ aî idr. o/'cx piuie 
— Applicaltd)! for rcslilntion of propcriij— Court which panxeA the decree can 
hear the applieation.

A  d o c r e c  liavin^^' ! h_hmi ex. p a ric  ag'aiii.st I h.s t l ir iMnla i i l  in l l i ' j  Siilntnlinai**,

J u d g e ’ s C o u r t  iit, PuiDiii,  lie  ap[)li(.id t o  t l i o  Co i ir l,  (,o l i a v o  il ««!;  aHidc. W lu ls t ,  

t l i e  app lk 'at iu Ti  w a s  p e n d i n g ,  tin; p l . i in l i i r  rec .uvurod  pn.ssoHlioii  ()!' I,he pri>pL-.rl,y 

in  d ispute ,  ill  GXOcutii)ii ni '  flu;  (kH.T(H'. Su l i s c i ]u ( i t i ( l y  t h e  pa rte dv.ci'W. w a s  wut 

a s id e ,  t h e  Hiiit w a s  r e .n u r cd  ii> lile,  a n d  it w a s  trai i- il 'errud  t o  I h o  l l a v o l i  U.mi't  

■for h e a r i n g ’ . T I l o  d o t ’c i i d . in t  n y x t  a p p l i e d  t o  t h e  l ’ i>-)iia CJourt l o r  r e s t o r a t i o n  o l '  

t h e  p r o p e r t y  t o  l i i iu  : h u t  tlu ; a p p l i c  d i o n  waH flisniiHSi;d u n  th e  f ^ rou u d  t h a t  i(r 

s h o u l d  b e  m a d e  t o  t h e  I t a v e l i  C u n r t .  O n  a p j i o a l  :—

H e ld , that tUo defendant, Avho ai>pHi;d for  restitution, was entitled to havti 

the property restored to him wlien tlie decree under wliieh lii3 phiintilT > ôt 

possession o f  it had heeii S!ot aside ; nnd tiia ttlie  Po.ina Court, wliieli orig in a lly  

passed tlie deeree, had jiu-isdiction to eiitt;rtain t in  apf)lii’ af ioji.

Second apx>eal I’roin tlie decision of P. h], Poiv*.i val, 
District Jtidge ol! Poona, on appeal From an orfici' p.iHsoil 
by T. S. Taskar, Joint SLibofdinatc .ludgo at Poona.

Execation proceedings.

On tlie 27tli November 11)15, ‘Va’ItMiline (plaintin') 
obtained, a decree e.r yt;arî 6. a,o:airisl. the d.cf(Midant in tlu> 
Court of the First Class Snl)ordinate •) udge at Poann.

The defendant applied to the Court on th e2“)tli M'arcfi 
1916 to set aside the decree. W hilst this application
was pending, the plaintiff applied to the Court to 
execute the decree and recovered possession of the

** Second Appeal No. 832 of 1918,
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property in dispute oji tlie 17th April 19K). On tliG 1st 
^Jnly 11)1(5, tlie Court set aside the ex parte decree, 
restoi’od the suit to hie and ti'ansferred it to the Ilaveli 
Corii-t I'or rt'-licarin^j;'.

On tlie iOth A rr^iist 1!)1(), the defendant applied to the 
I ’oona Conrt foi; the ])roperty to he restored to his 
jiossession ; Ixit the Court disniisyed theapplleation on 
the ^n’onnd iliut it shonld he made to the Haveli Conrt 
wiiieli alone ('ouhl entertain it.

Tiiis oi‘(h'i* was coniiianed on appeal l>y the District

Tli(‘ (h'f(Midant appealed to the Court.

y .  N. N(ulli(vnil for  S. M. Warde, for  t h e  a p p e l l a n t .

J  ( i .  Ii 'e/e,  f or  t l i e  r e s i ) o n ( l e n t .

S h a m , J.:— Tiie plain till' in this case obtained an 
par(e decree against Hie defendant on thii 27th of 
Novell!her Il/'IT). On th(5 2r>th of MVu'ch an applicalioa 
for settiii;^' aside the decree was made by the 
defendant. Tlw plaintiir liad applied for execui,i()n,'and 
lie execnted (he deci-oe on the 17t]i of April 191(5. On 
tlie 1st of .Tidy 11)1(5 the decree was set aside
Tipoj) certain lernis a.s to costs and thereafter tlie suit 
was transfei'red from the Court of the First Class 
Snbonliiiate Judge of Poona to the IlaA^eli Court. On 
llie lOtli August 11)1(5 tlie defendant applied for the 
restoration of the xn*opej'ty whicli the xilaintii! had 
recovered iii execu t.ion of the ex parte decree. This 
ap])jication was made to the Court of the First Class 

•Subordinate Judge at Poona. The Joint Subordinate 
Judge, wlio disiiosedof this apjdication, was of opinion 
that the application ought to have been to the Haveli 
<k)urt and that his Court had no jurisdiction to entertain 
.llie  application. The defendant appealed to the District

S W A M U tA O
V.

V A L B N T JN ffi,

1919.



1919. Court, and the learned District .Tudgo lield that
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SwAmnAo ai)plication was made for* rcBtilntion had no
V a l e n t i n e ,  application to Iho present case, aiul expresHcd liis 

opinion lliat it was ox^en to tlie defendant to apxdy to iho 
Havfcli Court. In the result he dismiFRcd Ihc appeal.

The defendant has appealed to this Court. II, is nrg('d 
on his beliali’ that his apx:)lication is wiiliiji Hie scope of 
section 1 1 1  and iliat in any event it is open lo him to 
make the axyplicalion. under sec (ion 17 of tiio lkxleof 
Civil Procedure. It is not clear on iho ternis- of 
section 1 1 1  that sucli an a|)plicatioji would hew ilhin the 
Bcox)e of the section. It is (juite clear in my opinion 
tJuit the defendant, wdio applied for resiitiilion, is 
entitled to have (he X)ropcrty restored (o liiin \vh('u the 
decree under which the x>hii niiir got possession of it has 
been set aside. If not under section M l of tlio Code of 
Civil Procedure, under section 17 he can nialce the 
ax^plication for getting back tlie x)foperty ; and in m y  
opinion, the x^resewt applicatioji which j)ii rports to luivo- 
been made nnder section 1 1 1 , could 1)0 trcai('<i tis a.ii 
ax^x l̂ication relating to tlie execution of this decrc('. II 
is a matter not of any x>ractical iinpoi*tanco whetluM’ it 
falls under section 1 1 1 or soct.ioJi 17 of tli(i Code of Civil 
ProctKlure. The ai>pellant is entitled to the r(‘sl,itii(iou 
of this xu’oxierty. I also feel clear that tlu'. Conrt wliick 
origiiuilly x^assed the decree had jurisdiction to entertuiii 
this apx)lication and that the application was pi‘operly 
made to that Court.

I  w^ould accordingly set aside the orders of the lov̂ '’er 
Courts and send back this ax)plication to tlu; Court of 
the first instance to be disx>osed of according to law.

As the suit is still pending in the Ilaveli Court it 
may be convenitmt to have this apx)lication. disx^osed of 
by that Court. If so advised, it will l)eox)on to either'
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parly to gi'l tlviH iipplicution tniiisl;eri*ccl to tiuifc Court 
by cl proper applictition to the District ( 'on rt.

Costs np to date to be co>sts in tlie application.

Chump, J.:— I concur.

Ordo) • accordii ighj. 
R . IL

APPETVLATE CIVTT..

l ic /u rc  S h ' Muriitan Ji/cwleod, K l . ,  C /iu [f Jtiiitice a n d  M r . JufjU io C ru m p .

H A l i l L A L  L A L I J J B l l  A I  ( o k k m k a l  P l a i n t i k k ), A i'Pk m ,a x t  y. T H E  B O M B A Y  

B A U O D A  A.N’ 1 ) OI.CNTHAL I N D I A  l i A l L W A V  C O M P A N Y  (oiiiouNAi, 

Dl';i''KKI)AK'r), IlKSI'ONDKN'l'” .

Indian Juu!i('(ti/>i Act {IX oJ'JSOO'), aectiun 7— Lc.vp.l-crnH'̂ 'mg— Cloî iny <xii old 

lervl cnmiriij and ope.nmj a new one— Du'crthin aroad— Powcra vj a Raihcay 

Comjninij.

IMidntiiT ovviicd u Iniugulow on tliu wubt fsidt; i.'f tliu dei’endunt’a Raihviiy 
fluso U) a*iStutiori. To go over to Ihu uiint sidt', llioro was a luV(;l-crossiiig noar 
tlus plaiutiirs binigalow. Tiiu liailway Cuinpauy, owing to tliu iu;<'t;Hslty nH 
inereaKiiig'sidings near the station, fl-.'sed the lovel-rrossiiig and opened a n(?w 
oa*e at a distance of few yards from tlu; pluintlirs liuiigalow. T iiis diversion 
of the road caused niutduncenvenieucti tu the phxintilV as lie had to go a longer 
dislauoC'if .lie wiahed to erosH the Jiailway, and on ihe wa}"~ tliore was a ch’p 
which made it iuipossihle for the plaiutilV to got at the new U;vel-crossing 

ilin-ing the monsoon. The phiiutitl’, therefore, brought ri Ktiit against the 
liaihvay Company claiming a mandatory injunction (Ureeting (he Compauy ti> 

liav.e the old gateway at the level-crossing re-opcncd, and he rolled on seetiun 7 
•of the Indian Jiailways Act, IRVH).

H e ld , dismissing the suit, that the Railway Company were well within their 
{»owerH in closing the old level-crossing and tliey had fullillcd all the roqnire- 
nicnts whitrh the law imposed on them to provide another kjvel-erossing.

A  Railway Company has under the Statute very wide powers in order to 
carry on its busincKs for public piirposeiH, and it has got t o eoimider not only the>

^ Second Appeal G'.>2 id’ I'.IIB.


