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Before Sir Norman Macleod, Kt., Chief Justice, and Mr. Justice HecUon.

MOT”_AL DAYAB”AI (original Defendant), Appellant v. HARILAL
NIAG'ANLAL. and others (original Plaintikf),

Respgndents.*
Pre-e-ttiNNiioii— Custom of pre-emption amongst llindas in Alunedabad.
I Alniiedabail, a oustoiu of pre-einptiou exists amongst the lliudiiH.

Uniharam v. Bughoouath Laldas*\ rcOeiTed to.

First appeal agaiusfc tlie d8cisio.ii of G. M. Pandit,
additional Eirst Class Siibordiiiate Judge at Alimedabad
in Suit No. 49 of 191G.

Suit to enforce a riglit of pre-emption.

The plaintiffs wlio were Jains residing at Alimedabad
sued to enforce tlieir riglit of pre-emption in respect of
a lioii.se bearing municipal No. 857 of Alimedabad.
Tiicy contended that the house No. 857 was close to
tiieir houses Nos. 856 and 857 ; that the wall between
their liouse No. 856 and the suit house was common ;
tliat they had been getting light and air foi* over

years from the windows in their wall, wliich over-
loolced the suit house; that wlien they came to know
that the house was being sold, they offered to ])ur-
cluise it for Rs. 7,000 but the vendor declined the
offer ; that on the date of the sale deed, they assei.'ted
their right of i“re-omption and made a first demand
according to law j that after the sale the plaintilfs in.
the company of two pleaders made a second demand
in the presence of de.ijendant’'s father and wife; that
they were thus entitled to pre-emption; and that the
custom of pre-emi)tion amongst the Hindus at Ahmed-
abad was recognised from ancient times.

®First Appeal No. 112 of 1918.
W (1823) 2 Borr. 402.
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TJie defendanfc, Inter alia, contended that the alleged
€ llstoui of pre-emption did not exist; that before the
hoiiHC was sold to the defendant, it was offered to
plaintilf No. 3 but he refused to pay more than
Rs. 1,500 and declared that it might be sold to another

mir it fetched more value ; that the suit was, therefore,
not tenable.

Mlie Siibordijiate Judge held that the custom of pre-
eiiiption set up in the plaint was jiroved by the
mjuilliori ty of several decisions tlic earliest of whicli was

~ Uinbarmn v. lIKfjJiconatiY¥v and by recitals in certain

documents and oral testimony oll witnesses.
'"Mie defendant appealed to the High Court.

/> J. Desal with. K. Il. Kelkay and AX T. Telvala™
Toi' the appellant.

Jinnah with G N. Thalwr, ‘for the respondents.

Macleod, C. 1.:— TJie plaintid’'s sued to enforce their
it O; pre-emption in respect of tlic plaint lionso
wliich is situated in Aiunedahiul. An issue was raised
'vwhether tlie custom entitling a iieiglibour to i)re-cmpfc
wliich was sot up in tlje plaint was proved. The
jt'.nMied Judge found that it had been proved and

passed a decree for pi'e-emption, Tiie learned”™ Jndgo_

lias referred to a numl)er of decisions both, of this Court
and of the Coiii.'ts at Ahmedabad, tlie earliest case l)cing
tliat of Umbaram v. lhiglioonathS™"K with regard to all
those decisions it may be rcmari®ed generally tliat it
does uot seoui to have been ever disputed that the
custom did Jiot exist. The cases seem all to have been
lufard and dccided on the basis that the custom did
mwxist, tlie only disi)u.te between the loarties being as to
wlietlier on the facts of each case there was a right to
\ pj'c-empt, and whether the proper ceremonies had been

\ A (1) (1823) 2 Borr. 402.
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perl'ormecl. Siicli. being tlie case, as wc liave no.
evideiice on tlio record adduced by tlie appellant to the
contrary, it seems clear tliat for very many yearw it
lias been accept™d as a fact in Alimedabad that amongst*
Hindus a custom of pre-emption exists, and it is impos-
sible for us on tlie evidence in this case, or rather in
the absence of any evidence to tlie contrary, to liold,
tJiat the appellant is right in his contention that thcu'e
is no such custom. Therefore the appeal fails. The
decree of the lower Couit must be upheld with;
costs.

Decree confirineO

J.G. L

APPELLATE CIIVL.

Before Sir Nonmn Macleod, Kt., Chief Justice.

SATxiGAUDA APPANNA ATAGOUDANAVAR (okioinal Plaintiff)..
AI>PEi,i.,ANT v. SATAPA BiK DAKIGAOUDA G'ENAPNAVAII, disckahkh,
HH itEin DAPJGOUDA bin SAITAPA GENAPNAVAIl anj) OTiKih-.
(OKiaiNAf, DEI'BNDANT.s), I1kSPoNDENT.S..*

Civil Procedure Code (Act V of 190S), Order XXXV, liula 1— MortgiKje—
Redewjition— ParticH in'pumesdou claimi)i(j independetilly of the viortijaije,
whether nccessaryparties.

Thu pliiintilt as a purdlaBer of llio e(iiii(y i redenipiion lilod a suit I'm
rcilcMiiption oi; a mortgage in favour ot; defendant”No. 1. To this Hiit; dofeiid-
autB Noh. 2 and 3 weru added as particw in possoHfiou miilcr Ordor XXXIV,
llido 1, Civil Prucoduro Code, 1908. Tlicao del'oiidanta were iioi. in posfiOK.sioii
throngh defendant No. 1 and they claimed independently of the mortgage.
A queHlion being raised whether defondantH Nos. 2 and 0 wero neccHMary
parties,

Held, that as these defendants cdaimed independently of the mortgage and
against both the mortgagor and the mortgagee they could not be proper particE
to the auit which waB a redemption Buit.

®Second Appeal No, 10G8 of 1918.



