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1919. of Admi lustration to any provision of tlio Indian 
Succession Act. The resnlt is tliat both these orders, 
one made on the 1st of October and the other made oa  
the 3rd of Deceml)or, mns4 be discharged and tlic parties 
must be left iu the position in whicii they wei’e wiiert 
the Letters of Administration were granted to the 
present respondent on tlie 6th of September 11)18.

This will, bo witliout prcjudico to any remedy wiiicli 
the persons Interested in the estate may have for secur
ing relief by way of such directions to the adminis
tratrix as tliey may desire under the circumstances.

The costs of this appeal and costs in the lower Court 
svibseriuont to tiie order of the 6tii of September to come

♦
out of the estate.

Order accordinghj.
R. E.

C R IM IN A L  R E V ISIO N .

Before Mr. Justice Shah, and [̂r. Justice Crump.

E M P IO liO l i  t>. S A D A S O I V  B A B  IT A B B IT  a n d  o t h e k s .®

Bombay Prereiilion.of Ganihli/i// Acl (Bainhaj/ Act fV nf 1SS7), ac.rAion 5f— 
Offler vf/orfe.itare— Ca>̂ h and ornarru'ntii/oiind on t/iejiemou of l.he {jmiihlerit.

** Criiiiinul Applicnlion for Itevision No. 354 o f  1910.
I  Tho Kectiou runs as follow s ;—
8. Oil cuuiviction o f any pcrs(jn for kcopiiig or UHiiig'a coimiiou

gamiiiy-houKe, or playing or g'amiug ihcreiii, or huing prc'Hoiil; tIuM-oIii for Uio 
purpose o f  gaming, the coiivicting ^[agislratc may nnlor all tho iiistniiiicnls o f  
gaming fi'iuid tliorein, or on the persoiiH o f  tliosi; who were foiuid tiicreiii, to he 
fortliwith destroyed,

and may also order all or any o f  the Hocuritic.s f<)r nionoy and other arti«.-loH 
Beizc’d, not being iustrunients o f  gaming, to be sold and the proeeoda Ihercof 
with all moneys acizcd therein, to he forfeitctl or, in his diHenstioii, may order 
any part o f such proceeds and other moneys to he paid to any pi r̂Hoii appoaring^ 
to be entitled thereto.
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Crtsh, oniaiiioitK aiul cnrroiicy noies round on tlio perHon of tlio acciiHwI 
■convicted oE gnnil)linf>‘, cannot be ordered to be i’urfuitiid under «oetion 8 of 

'the Bombay ]‘revention of Gambling Aet, 1887.

/'Jwperor v. WalU Hrumiji'^\ rofi'vnMl to. ^

T h i s  was an application, to revise convictions and 
sentences passed by R .R . Divekar, First Class Magistrato 
iit Honawar.

Tlie acciisecl were tried Cor ollences piinisliable nnder 
seel ions 4 and 5 of tlie Bombay Prevention ol Gambling  
Act, 1887. Accused "No. 1 was con victed under scctio.iis 1 
iind 5 of keei)iug a common gaming lioiise and of 
gauibling therein and sentenccci to pay a fine of Rs. 75.

^T h e remainiji^- accused were convicted, of gaming i n tlie 
■<}omjnon gaming bouse and sentenced to pay fines of 
varying amounts.

Casb, ornaments and currency notes were found on 
tlie person of tlie accused in tlie gaming liouse. In  
•disposing of tliein under sectio.a 8 of the Act, tlio trying 
Magistraie observed as follows :—

The cash, currency notes and ornaments were found l)Otli on tlie gaining 
iplace aTid on the person of the accused as noted in the Pauchnania. There ia no 
•doulit that they had l>een UHcd or intended for use in gambling. The several 
ornanientK appear to have been brought .for use in case the gamblora became 
«horl ol' cash in the course of the ganiblintr. None of the accused has adduced 
any evidence to the contrary. In this case, cash, ornaments, currency notes 
;&iii[ other property have been attached as having been reasonably suspected to 
have been used or intended to bo used for the purpose of gaming and found 
Iheniin along with the cash and ornaments, mats, hunps used in gaming, certain 
,j)ai)erH and sundry things such as keys, postage stamps, penknives, leather 
|)ockct, piece of pencil and match box have been seized. These cannot be said 
to have l)een used in gaming. Those should, therefore, bo restored to the 
in.;Kpective owners. A  pair of Bugadi (ear-ornament worn by'women) waa 
■J-Duud in the coat jiocket of accused no. 1 along with cash. It is evident that he 
had kept it on his person fur being pawned for a loan in case he ran short of 
inoncy in the course of gaming. I hold from the evidence adduccd that the 

‘-cash, onunnents and other articles except those enumerated above had beeu

Empkrow
V.

S a d a h i h v

B a k

IIabbc.

I 9 t a

(»)■ (1902) 26 Bom. 641.
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JiMrEROR
V.

S a d a s h i v

H a h b u .

1919. either used in gfxininw’ or inttiiidiul to l)e used luul therufore direct they should he - 
forfeited to Govoniuionl, Rcctioii 8 of tlio Act.

Accused Nos. 2, 5-8 and L5 applied to tlio HIgli Court.

J. G. Uelr for NUIcatith Afmaram, for accused Noh. 8,.. 
b to 8 and. 1 .“ :— I submit tliat tlic order of the Magistrate 
directing that the ornaments actually worn by tlie 
aiccnscd and money found on their ])crson, be forfeited 
to the Crown is not legal under section 8 of the Bombay 
Prevention of Gambling Act, 3887. Section 6 of the A ct 
gives the i^ower of; sei/.ure and under section 6 (r) tlie 
power of seizure is limited to all instruments of gaming 
and money “ found tlierein ” , i.e., in the gaming house 
and not on the pei’stm of those found tlierein. Under  ̂
section 8, i^aragrapli (1) of the Act, the Magistrate may  
order all the insLrunients of gauiing found therein or on 
the ptsrson of those who were fonnd therein to be 
destroyed and under second paragrai)h, of the same 
section the Magistrate could; order forfeiture of money 
and other articles not heunj instruments of (janiing. 
In  this case, however, tlie Magistrate has fonnd tliat tlie- 
ornaments and money were intended, to bo used as 
insti’uments of gaming and therefore lie could liave at 
the most directed tliem to be destroyed under first 
paragrai)h of section 8 but his order of forfeit/ure under 
second paragfaph of tlie secticm is inconsistent with Jiis 
finding as to cash and ornaments being instruments o f  
gaming. These ornaments and cash found on the person 
of the accused cannot, tlierefore, be treated as instru ments • 
of gaming for the purpose of section 8 : Emperoj' v. 
Wain

Shah, J.:— In this case several accused have beeiit 
convicted under sections 4 and 5 of the Bombay 
Prevention of Gambling Act IV  of 1887. In  the course- 
of the search ^nntler the Act not only were cerfcain.

W (1902) 26 Bom. 041.



EMI’KRORi-
V.

ui*( i('-loH including cash found, in the Iiohhg attacJictl, Jmt iOi 
al.Ho ccvrlaiii casli, oriiameiits and ciirroiicy noteH on tlio 
l)ei\so.ns of l;'he several accnsod were attaclied. Tire trial 
Magistrate lias found on tlie evidence that tlie cash, Radasiu'
ornanionts and other articles except tliose meiitioned in iluuil:
his jndgnieiit liad hecn. eitlier nsed in gaming orlntended  
to 1)0 us(*d, and lie has ordered them to he forfeited to 
(Jovernmeiit under section <S of the Act.

Tt is clear from the provisions of section 8 and the 
decision in,the of E^qn'ror v. I F a / / / ' i l l a t  
t h(̂  i^ower of forfeiture extends only to securities for- 
money and other articles seized in. the house wliicli are 
not inntrumeuts of gaining. It is clear from, the first 
j)aragraph of the section tluvt the convictijig Magistrate 
m ay order all instruments of gaming, found in the hons'e 
or on the persona of those who were fonnd 1ji the house 
to ])C fortlnvith destj-oyed, and it is clear from the 
second pai*agraph that tlie power of forfeiture really is 
confined to those articles whicli are not inst.rnme.nts of 
gaming and whicli have been seized in the honse. The 
power of forfeiture does not extend to articles foitnd on ^
the persons of the accused whicli are not instruments of 
gaming. The order of the Magistrate as to forfeiture 
seems to me to be inconsistent with his finding as to 
the casli and ornaments being instruments of gaming.
I t  seems to follow from the terms of section that the 
cash, currency notes and ornaments found on the persons 
of the accused cannot be treated as instruments of 
gaming for tlie purpose of that section even though they 
may have been used or may be intended to be used for 
the purposes of gaming. The cash, currency notes and 
ornaments found on the persons of tlie accused cannot 
be ordered to bo forfeited to Government, but ought to  
be returned to the respective persons from whom they 
were taken.

VOL. XLIV.] BOMBAY SEKIES. 689

W (19')2) 26 Bom. 641. J  ; ; :
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Esri'KROR

.■Sadahihv
P.All

W19. The j)etitioners before iis are accusccl Nos. 3, 5, 6, 7, 8 

and 15. But as tlie case is brou.f>ht to our iiotico on this 
petition we make tlie order which wonhl. apply to all 
tlie accused, on whose x:>ersons cash, ciii’rency notes and 
oiMiaments were found, even though some of them may  
not have applied to this Court. •

The order of forfeiture made by the Magistrate is set 
aside and the cash, currency notes ajid ornaments found 
on the persons of the accused as noted in the Panch nama 
to which the order of forfeiture relates are ordered to 
be returned to the respective pei’sons from whom they  
were taken. .

Order sbt aside.
R. E.

A P P E L L A T E  C IV IL .

1919.
/Dicemler

Bcfure Mv. Justice Shah, and Mr. Justice Crump.

LA XM IN A R A Y A N  SIIESIIGTRT IIALDTPUR (niuoiNAr, Apn,rnANT), 
A pi-lioant i’. PA R V A T IB A I PAUM ESIIW AR  M UDBIRI and anothrh 
( OniQINAr. OrPONKKTS), OPrONKNTS.*̂ ^

Guardians iwd Wards Act ( V I I I  o f  IS00), se('tio>i3 13, 13 and 17— Appnint- 
rncut of ijiwrdia7i of the per non of a minor— Custody of minor with a re.hitlne 
pendiwj appointment— Order pimpd, hi/ the Court reyardhtg inarria;je, o f  
minor— Jnrindioiion of the Court to jmsit the order.

A miiior girl was left in the (uistddy of her grandmother pciuling (lie 
nppointincnt by tlui Court of a gnardian of her person. Tn the nicanwhili', a 
proposal of inarriago of the girl \va9 liroiiglit bcCoro tlio Court, which sanction
ed it at firBt; hut the sanction was later rescinded. A seoond proposal wan 
Biinilarly l)rought up and aanctioned by the Court, An application having been 
rtiude to the llig l i Coin-t against the order:—

Held, that though the order as to the temporary custody of tho girl was a 
proper order under section 12 of the CJuardians and Wards Act, 1890, yet th&

* Civil Extraorduiary Application No. 5JG9 of 1919.


