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as soon US slio was ciirecl ; not liaviug chosen to do so, islie is not entitled to 1919.
any indLdg’euce iii the matter, ij,nd so I  rejoct lier application with costs.”

That was an iiitejlociitory order wliicli, wJiefclier it. was 
riglit or whether it was wrong,does not decide tlie cjise.
Under section 115 tlie Higii. Court may call for tJie 
record of any case wliicli Jias been decided by any 
Court snbordinate to such High Court and in wlricli no 
appeal lies thereto. We haÂ e, tlierefore, no x̂ owei* to 
call for the record of any case wliich is under trial by 
a Court subordinate to the High Court. It seems 
necessary to i)oint out that an apx3lication liJce this 
made during the course of a trial asking the Court to 
exercise its powers under section 115 in the matter of 
interlocutory orders cannot l)e countenanced. I'f such 
applications are made in future tliey should not be 
admitted. The Rule is discliarged with costs.

H e a t o n ,  J. :—I entirely agree. It seems to me that 
if there is one kind of case whicli section 115 most 
emphatically points to as not 1‘alliug within its terms, 
it is a case like the i)resent, where there is an inter
locutory order on an incidental matter which does not 
prevent the further progress of the suit. How that can 
be brought within the words “ a decided case in which 
no appeal lies” I myself am unable to un.derstand.

It tile dischart/ed,
J . G . 11.
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Before Sir Norman Maeleod, Kl.., Chief Juslicc.
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(OIIIGINAL I^LAINTIFP), R eSI’ONDENT*.

Jlindu Law — Joint fa m ily— Sale o f  his shara hy a copartxner— Suit bii p u r 
chaser fo r  partition and f o r  past mesne profUn— Past proJits cannot be 
allowed.

'** Sccond Appeal No. 958 o f  1018.
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1919, Til a joiiil. Uiiidii fiiiuily (!i)iisirtl,in;j; o f  live lirotlicrM, i w o  o f  tho 
lirotlmrrt Hold IIhm'' sli:in‘?} to tiui pluintiir. I'laint.irt' sucil fo r  imrtitinn o f
bis two-l i fth  Killin' in I lie I'iUiiily |iroiH>rfy lunl Vnr yc^ars’ iiiohdo profits,
liotli llu'. lower Cmirts diicrt'cl ]i!irli(itni :nnl ii llowcd tlit! pliiintiiV R«. 63 

ft»r prolilR. TIk  ̂ di'i 'cndanls liuviuj^' olijcchMl 1o llm i nrt o f  tliu (ku’ret! 

{nvaniiiig past iiicauc jirotils,

HdtJ, lhai Un> past uiokiu’, [iroHlH wi'ni wn)ii;jily iiwardnd.

SiccoNi) iippeal a,^'ainst tlio docisioii of C. 0.  Dutfc, 
District  .lud^'e, ol! .!iai,na '̂ii*i, (*(Uilii'min" tlio dccreo 
piiwKcd. by 10. I<'. h'ii’sl, Olass Siiboi'dinatii Judge at
HatiiaiJi'iri.

Hiiil, I’op pa.i'liliuii.

T1k5 dc'iViidanls tind tiuMi’ two hrotliers Mahad,oo and 
Jvamcliaiidra conHtiluted a j(jint Hindu I'aniily. 
Maliadeo and ilanichandra sold tlieir siiaros to tlie 
plalntid on the -HOth. April 1914 and lOtli li’el)riiary 1917, 
respocti vcly. The plain lid’ sucmI for partition and for 
liis t,\vo-fii'tli share with three years’ profits Rs. 240 
plus Ks. SO for daniaft’(‘S on account of trees cut. by 
defendants as well as ful iire proliis and costs.

The det'cHidants conlended, inter allâ  tliat the 
pluintiir could not claim parlition nor mesne prolits.

The Subordinate Judge allowed the plaintiff to 
vccover two-liftli sliare by a fai r and, e(|uitable j)arti- 
tion, as well as liH. (5;> foj* pa,st prolits; and at Rs. 42 
per year since 1917 till deliveiy o[ possession l̂ y x)arti- 
tion, besides Rs. GO for damages.

On appeal, the District Judge conlirmed the decree.
The (lefeiulants appealed to iJie High Court.

I " .  jD. Limay(\ for appellant;—I  submit that no past 
mesne profits can be awarded in law to the plaintifC- 
purcliaser. By his purchase he does not acquire the 
status of a member of a joint family but he is onl-y
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entitled to ii suit i’or partition and it 1r only after lie 
gets liis share partitioned tliat he can chiim mesne 
profits for his share in tliis joint family. If after his 
purchase, he i-emains silent and does not get that share 
partitioned, he sleeps OÂer liis riglits at liis risk and 
cannot aftei'wards claim past mesne proiits : see
Patil Hari Premji v. ITalcamcJiaiid^ ;̂ Miirarrao 
Sitaram̂  ̂ ; Sliivmiirt.eppa v. Virappâ '̂̂ .

B. V. T)esai\ for respondents :—The case ol; Konerrav 
V. Gurrav̂ ^̂  lays down t]i.at in tiie case ot a copar- 
cenery,- if a merabei’ is excluded ffom tlie enjoyment oL‘ 
his share, he is awarded mosne pro tits ; wo, I snbmit 
that a i îircliaser from such a m('ml)e!* in tlu''- joint 
family comes in his footsteps and lie sliouhl be awarded 
past mesne profits. The purchaser, uiidc'r ^̂ -enerai haw, 
gets ail the right, title and interest of liis vendor in the 
property and therefore he must not be proliibited. From 
claiming the mesne proiits to which Jiis \:oiuloi would 
have been entitled.

TuiMriAK
(tANKHU

V.

PaKDUU-W!
(jirARO.IKK.

1919.

M a c l e o d , 0. J .:—The plaintiff sued to recover his 
two-fiftli share in the plaiiit property by partition with 
three years’ proOts lis. 210 plus Ks. (SO foi’ damages on 
account of trees cut down by the defen/hints. Tliere were 
five brothers two of whom Maliadeo and liamelmnd ra 
sold tlieir sliares to'tlie plaintill: on (lie*30tli April. 19M 
and 10th February 1917 respectively. The trial Couj't 
ordered that the plaiDtiif should recover two-lifth share 
by a, fair and equitable partition and by metes and 
bounds, as well as Rs. Go for past x)rotits and at lis. 12 
per year since 1917 t ill delivery of j)ossession by parti
tion: besides Rs. (H) for damages. An apx)oal from this 
order was summarily dismissed.

W (1884) 10 Bom. 3G3.
(2) (.1898) 23 Bom. 184.

(3) (1890) 24 Bom. 128. 
(188J) 5 Bcmi. 589.

■■ ijSiiiz
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Tuim hak 
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1’ a n i i i u a n i :

1010. 'JMio Isl and tind duroiKhmls liave appoiilcd iiiui have 
conliiH'd tlic'ir ohjcciiftiis io lludi part ol’ tlie oi'der 
wliicli (llixH-ts Hkmii to pay I t S .  (>,') as past. prolilH to the 
plaiiitilV. It is (‘oiitc'ndcMl for tlic plaintiH’ tliat lie 
wtaiuls (',xar,l 1 y in t h e  shoes ol’ his vcMulor, and that if 
l i e  is i'Xt‘1 uded tVoin Ihii j(>iiit rainily propt'rty lie  is 
tuitilled ill a suit Tor parti (ion l<» asi< l!oi' a. share in tlie 
luesne pi'oliis hel’orc’! tiie suit. It may he that in a suit 
helween coparecncrs for pai’tition, if any i iu 'n ih c i ’S 

(̂ f the coj)ai’c('nersiiip jH'ove lliat they had been 
excluded IVoni lh(̂  I'aniily jM’operI.y (hey might 
êt. a (h‘(*r(H' I'oi* past iiK'siie- prolits. As statied l)y 

Mr. .'Jiislicei Meiviil in l\()Herrar v. Oirrrav̂ '̂’ : 
“ \Vhert> one nH'inher of tiit* funiily iias hc'en entirely 
excluded from the enjoyment of tiie i)i'operty, tliei’e 
might, he good grounds foi' ortlering an aeeount; hut in 
the ordinary ease of joint eiijoyiueiit by the meiiibers of 
the \vhol(‘ propert'.y, or of enjoyinent by dlllereiit 
inenihers of dillVreiit portions of the propevt.y, the 
taking ()!' tni aec-oiint. would hc' most dillie.ult and 
unsatisfaetory, and vv(‘ are not aware of any casein 
which tlu' Courts have ever oi'dered it.” But a pur
chaser from a meud)tvr of an niidivi(h'd family is in a 
dillei'cmt position. The other coparcmiers are Jiot 
bound to recognise liim in any way, and he could only 
I'xert his rights ngainst them under his sale-decd from 
tbcir (toparceiiCJ’ by tiling a suit, for partition. I do not 
think it has l)een ever hehl tliat any member of a 
Hindu joint family is entitled to l)ring in a stranger 
into tlû  family and insist upon the other coparceners 
treating him as a mcvniljer of the family. Bub as unfor- 
tnnalely the Courts haw recognised tlie rights of a 
member of a joint family to sell his share, then the 
purcliaser is entitled to get his share by partition. But 
it is certainly not desirable that his rights should bo

W (1881) 5 Boui. 589 at p. 595.
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extended in any way fiirtlier as if by liis piircliliise lie 
stood for all purposes exactly in tlie slioes of liis 
vendor. Tlierefore tfie decree of the trial Court must 
be amended by striking out tliat portion wliich allows 
Rs. 63 for past profits. The appellant will get liis costs 
in proportion to his success. The rest of tlie appeal is 
dismissed with costs. Cross-objections dismissed with, 
costs.

Decree modified. 
j. a. II.

1919..

T iumhak
( I a n e s ii

V.
PANDURAK(i
G h a k o j e e ,
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B efore Sir Norman M achod, K t., C hief Justice, 
and Mr. Jimtice Heaton.

G A N G A D IIA R  M A IIA D E V  MUiASHT a n d  o t i i k u s  ( o u i g i n a i .  P l a i n t i f f s )  

A p p e l l a n t s  v. K E IS IIN A JI V ISH RAM  N A D K A liN I a n d  o t i i k u s  

( o r i g i n a l  D e f e n d a n t s ) ,  liEspoNDENTs*^'.

Civil Procedure Code (Act V  o f  lOOS), Order V II , Rules 1-1, IS— Dccuments 
relied on h j 2)laintiff should he produced in Court alonrj loith the plaitit—  
Practice and Procedure.

It is desirable that a party who sues upon a oertaiii (hxiinncnl should 
produce it at the time he liles the plaint, and not spring it upon the opposite 
party a considerable time after when the suit comes on for hearing.

S e c o n d  appeal from tlie decision ol* T. }\,. Kotwal, 
Assistant Judge at Hatnagiri, conliriuing the decree 
passed by l\. K. Bal, Second Class Subordinate Judge 
at Malvan.

Suit to recover possess! ou of pi'op̂ erty.
One Hari was the owner of tlie property in question. 

He devised it by his will to the plaintiO's. iJisputes 
arose between Hari’s wido w and tlie plain ti lls al)out th e 
property, which were settled by an award.

Second Appeal No. 104 o f  1918.

1919.

December 11


