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possession against tlie plaiiitifi mortgagor who seeks 
to redeem. Wliether tliey liave done so or not is 
primarily a question of fact. It lias been found by tlie 
lower appellate Court that tliey liave not estal)lislied a 
title by adverse ])ossession otlier ilian a title to be 
redeemed. Notliing Inis l̂ een said to us in argument 
in this appeal to lead us to suppose that tlie Jowcr 
a]'>pellate Court made an̂ '- mistake of law in arriving 
at tliis conclusion. I agree, therefore, tlmt this appeal 
must be dismissed witli cosls.
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Before Sir Ni>rman Macleod, Kt., Chipf Judice, and Mr. JiiMicft Tfralou.

BAT KAM I, DAUfliiTicn o k  H AN SJI B H A N A  (o u ig in a i . D e f e n d a n t  No. G; 
I 'E T iT ioxun s V. JAO A DTTLLABH a x i »  o t h e r s  ( o r i g i n a l  P l a i n t i f f s ) ,

OPPONENTS.®

C ld l Procedure Code {A c t V  o f  lOOS), seciiov l l o — Interlonitort/ urdei—  
IlUjh Court has no pow er to m il fo r  record. «

Under section 115 o f tlie Civil Procc'duro Code, 1908, the H igh Court, might 
call fo r  the record o f  any case which han been decided b y  any Court sub
ordinate to such High Court and in which no appeal lies thereto ; V)ut it has no 
power to call for the record o f any cawe Avhich is under trial l)y a Court 
subordinate to the High Court.

C i v i l  Extraordinary iii)plica.tion under section LI5, 
Civil Pi’ocedure Code, 1908, praying tliat tlie order of 
the Subordinate Judge of Bulsar in Suit No. 308 of! 1918, 
be set aside.

One Jaga Dulabh and otiiers filed a Suit No. 308 of
1918, to recover possession against tlie petitioner 
(defendant No. 6) and others.

Civil Application No. 105 o f  1919 under Extraordinary Jurisdiction. 
I L R  9— 5 ■

1919. 

December 5.
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1919. Tlio petitioner waH hgi’vccI wiMi a BiniiinonH to appear
on tho LSlli October 11)IS, but owing to illness she eould 
not appeal’ and on the s:uh(' datfi tlie Court made an

Jaua order tlnit tlie suit should be nroeeede(t with ex-parte 
D u lla iu i .  • , 41 i - . -against tue petit ioner.

The case was h('a,rd on. tlû  (Stli and 12th Deeember 
1918 and it was adjourned for the exanunation of; the 
parties to t.lie 12th .laniiary U)l!). On the latter date 
the petitione!’ appeari'd and. made an application to the 
Court praying for U'ave to piit in a written s(.at(unen.t 
and to tl.elend (he suit by leading evidence on her 
hehalf.

'riie Siibonlinate .liidge rejected the application and. 
rel'usi'd to set aside the previous order of th.e ](Sth 
October observing that the petitioner was not
jastilled in being al)sent for more tJian live months 
after slio was served with a siinunons.

The petitioner applitul to the Higli Court.
il/. 7v. Tluihor, for the petitioner.
(i. N. Th(ih'oi\ for the opponents.
M A ( ’ L K O I ) ,  Cl .  . 7 .  :™This is an application by the Gth 

(I efen (la n t i n th e s u i t. as U' i n g u s to exe I'c i s(} our ])owej\s 
under section 115 of the Civil Procedure Code. M̂ lie 
facts arc*, sliown in the judgniont of tiie Sul)ordinate 
Judge, dated the 25th .laiiuary 11)1!) :—

“ 'I’lic wan wcrvi'd with Hinninoiirt on I’jiil Au '̂iisi. 1018 ; hIic liud to
be i)rt;noiil on Uio ISlh Octolit-r; hIk* rciuiiiiied uhwiiit on Iho Hiiul «lato :i,s wt*ll 
AS on two following? niuncly, 8th Novt'niher and 12th DitccndxM-. On
13th January hIuj pn'Hcntod this apph(.'ation praying tlio tJourt to «et asi<lc Iho 
order to pruoced willi tlio suit i\r-parlc aj-'uinst licr paBKcd on 18th Octohor.”

TliQ^Judge said :—
“  I ’Uc application was t)ppost;d hy th(! phiintilT ; after <'artd’nlly con.sidorinf^. 

applioaut’a affidavit I am not satinlied tliat she was justilh'd in being absent 
for about more than livo niontha alitor she wuis served with a sunini(.)n3. Con
ceding that tjbii was ill on 18th Octobor, ahc ought to have niovctl tlto Court
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as soon US slio was ciirecl ; not liaviug chosen to do so, islie is not entitled to 1919.
any indLdg’euce iii the matter, ij,nd so I  rejoct lier application with costs.”

That was an iiitejlociitory order wliicli, wJiefclier it. was 
riglit or whether it was wrong,does not decide tlie cjise.
Under section 115 tlie Higii. Court may call for tJie 
record of any case wliicli Jias been decided by any 
Court snbordinate to such High Court and in wlricli no 
appeal lies thereto. We haÂ e, tlierefore, no x̂ owei* to 
call for the record of any case wliich is under trial by 
a Court subordinate to the High Court. It seems 
necessary to i)oint out that an apx3lication liJce this 
made during the course of a trial asking the Court to 
exercise its powers under section 115 in the matter of 
interlocutory orders cannot l)e countenanced. I'f such 
applications are made in future tliey should not be 
admitted. The Rule is discliarged with costs.

H e a t o n ,  J. :—I entirely agree. It seems to me that 
if there is one kind of case whicli section 115 most 
emphatically points to as not 1‘alliug within its terms, 
it is a case like the i)resent, where there is an inter
locutory order on an incidental matter which does not 
prevent the further progress of the suit. How that can 
be brought within the words “ a decided case in which 
no appeal lies” I myself am unable to un.derstand.

It tile dischart/ed,
J . G . 11.
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Before Sir Norman Maeleod, Kl.., Chief Juslicc.

T E I M B A K  G A N E S H  K A K M A R K A R  a n d  a n o t i i k r  ( o K i f U N A r i  D ia i ' E N 'D A \ ” r s  

N o s .  1 A N D  2 ) ,  A pi m^l l a n  tr  r .  P A N D U R A N G  G M A R U . I G E  S H K T Y 1 5 ,

(OIIIGINAL I^LAINTIFP), R eSI’ONDENT*.

Jlindu Law — Joint fa m ily— Sale o f  his shara hy a copartxner— Suit bii p u r 
chaser fo r  partition and f o r  past mesne profUn— Past proJits cannot be 
allowed.

'** Sccond Appeal No. 958 o f  1018.


