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his nftTiciiUural m)i'k 1‘miii there, bill-l'<)r some oilier 
piii'po.so of prolit . So the inipres«i.on '̂emiii iiw, wliel.her it 
wuH intended oi'not, tluitboUi tlie Jiidft’cs in tlie Goin̂ l« 
helow iuive (lecidcd. tliat the pla,iiitiirs j*igl>.t to remove 

A, the sliTicture ai’ises from the e.ii’cuni«tanco tliat it is 
a dwelling house and not a shed. It seems to mo that 
to hold {,luit for a ftirincr to build a dwelling house on a 
portion of his ngriculiiiral land for liis own. residence, 
and in siicli a way as to facilital.e his agricvdtural work, 
is necessarily contrary to the inteiitioii of an agricnl- 
tural tenajicy, is to come to a very remai'kable iind an 
nnreasonablo decision. lam. unable, therefore, to find 
that the orders made by the lower Coni*Ls follow from 
the facts wiiieli they liave toiind, and I think that this 
ai)peal as propos(‘d must succeed and tliat the suit must 
be dismissed wiLh costs.

Appeal allowed.
R. B.

APiM :̂LLATIO CIVIi..

lie fore  Sir Norman. Maclcail, K/., Ch' '̂J .h'Mlcc, and ]\!.r, Jndicc Jfudlon.

T.VriLVMlVA WALAI) l*lK;sSAin ’:n  I 'A T A Y IT  and an’otuhu (..niaiNAt. 
-Dkkkndants Xi)S. li) AN't) L’ O, Ari'KM.ANTri V. R1!IBKLISA' I ! . wai . ad 
FAK!RSAlIlOH DnXOlC and oruKits (ouk’.inai-1 ’ i-aintii 'f  and Dri^knd- 
an'I'k Nos. 1. TO H, 2:) and y5), Urki-ondhn'ts*.

Indian Liuutnt/tui ^\d {/ X  <>f J90S}, Schedule T, Artiolt's JSJ and. .JilS—  
MorUjatjc— Tran/ifer from  marttfaijee— Sitif, f o r  redem-pliim— Morlijar)or\i 
ri(/ht o j redenijiiMin not dr/rAited hy rcmon o f  inorlf/ai/ce's Iranafcr.

In 1882, certiiiti iiUHls witc hiurtgaged with possft.SHioti liy tlu'. plainliffH 
fAiUior. .hi 1883, Ihu uuirlgugXM; uiortgiif^ed tlio lands to the prcducossoi'-iti-lillo ol: 
tho ilofeudaniH VL'prcHcuLitig hinisolf ua ubsoliilo owner. In 191(5, the plainlifT. 
liaviiig Kucd f,ov rodeuiptioTi, the defendants contcMided tliat the. suit was 
l>arred under Articlc 1B4 o£ the Limitation Act, 1908.

"  Appeal fi'oui Order No. 49 o f  1918.
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Held, t h a t  th e  suit  w a s  n o t  barred as on th e  fu c ts  the pi-oper A r t ic l e  a p p l i o  

ab le  to  th e  case  w a s  A r t ic l e  14 8  and n o t  A rt ic le  1 3 4  o f  S c h ed u le  I  o f  

t h e  L im ita tio n  A c t ,  1908.

•
P e r  M a c l k o d , C. J .  .•— “ A  suit  to  reco v er  possession is not t h e  sam e t h i n g  

as a  suit  to  redeem , and a  n io rtg i ig o r ’s r ig h t  to  redeem, t h e  perio d o f  l im itat ion  

f o r  w h ic h  is GO yearn un der A rt ic le  148, w i l l  not be  d ef e ate d  m e r e l y  becausB 

his m o r t g a g e e  transfers  th e  m o rt g a g e  to another  person.”

S e c o n d  ap]:>eal against tlie decision of L. C. Cnimx'), 
District Judge of Belgaaiii, reversing tlie decree passccC 
by R. G. Shirali, Second Class Subordinate Judge at 
A til an i.

Suit for redemption.
On the I ttli Marcli 1882, the plaintiffs father mort­

gaged with possession certain lands to four persons. 
One of these lands survey No. 52.5 was niorlgaged to 
the predeccssor-iii-titlo of dcLendanjj No. 19 in 188o by 
one of tlu5 original mortgag(30s rein’csentijig himself to 
be an. absolute owner. Two other lands snryey Nos. 95' 
and 101 were similarly moj-tgaged ])y othei' original 
mortgagees . to the prccleccssor-iji-title of defendants 
Nos. 23, 2-1 and 25.* %

In 1916, the plaintiff sued for redom.p(ion of all the 
lands mortgaged and for i)ossession.

The contending defendants Nos. 19 and 23 to 25 
pleaded tliat the plaintiil’s father tlid not mortgage tht> 
lands to them and. therefore no suit for redemption 
would lie against tlû m ; tiiat tlieir mortgagors mort­
gaged the lands representing themselves to l)e t]»e 
absolute owners ; and that tin- snii was barred under 
Article lol ol‘ the Iximitatiou Act, 1908.

Tlie Subordinate Judge allowed the plaintiH: to 
recover possession of the plaint lands except the mort­
gaged portions of survey Nos. 95, 104 and 525. In 
respect of these numbers the plaintiffs suit was holrl 
barred under Article 134 of tho Limitation Act
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I9i'9. Ramchandra v. Sheikh Mohltibi '̂* ; Seeti Kuttl v. 
„  Fathumma^^\

Oil appeal, tlie jJistrict .Tiidgc held fcliat the plalntill: 
€Oul(l recover possession orsui'vey Nos. 9.5, lOfi and 55̂ 5 
upon i)aying'wliat he I'otind due to dofc'.ndants
Nos. 1.9, 23, 21 and 25 on aji. account being taken, uniji'r 
the j.)ukkhaii Agiicidiurists’ Keliei: Act. His reasons 
were a’s .i'olU)\vs :—

“  I ag'i’iic 'vvilh the  lo w er  C o u r t  lh a l ;  lluj point Ih p,'ovi‘n ie d  Ity A r l i r l c  i u  l ; 

bill, it (lous not I’o l lo w  tliut the phiiiiiilT Ciiiiiiot n.uUn'jn. A  p a rty  m a y  oli lain  

a titlu b y  rulvorrio ixwiSt- ŝ.siou, b u t  in luy  opinion he can in no caHo o b la in  a, 

tit li'  ^'realci' (ban th a t  w h ic h  he hiniHci!' aHHci'ts. 'i'ho rcjHpondi-ntrt liavMj 

n e ve r  hehl liieniselvebi out  to be nnylhin.^■ moro l l ian  niorly'a|!,‘ci‘.s and t h e y  

cu uuot, ih ereforo ,  h a v e  ai.‘i|uirt!d an a b so h i lc  title Avhich a]on(3 couhl d e f e a t  

tlio p la iu liH ’s c la im  l!ur redC'iuptiiin. j\u\v tboiii^'b the lo w er  C o iux  does  not  

s a y  wo in HO m a n y  word.i, it  is o b vio u s  t l ia t  Ibe  dcujiwiou inipliuH tha.t in 8;k;I) 

c ircu m stan ees  an ab.subite t i l le  is aeiji iired. T h a t  is  not bo. T h e  tit le  w h ieh  

iH ai'ipiired is ih o  t it le  whiirh is asHerted and re.spondentrt uns, tlnu'cfore,  

!n o rtga i 4't'eH uml n o th in g  more  th an  moi1f:,ageeH. A n d  t h e  plaintiH: bein,<j; 

;u lm ilte d ly  a person intereMt;;d in th e  p r o p e rty  can redeem these  ntortgii.'i'eH. 

T b e  i'ollowinj;' eases ( le a d e d  b y  the R o in b a y  l l i g l i  (joiirt  ap p ear  to m<̂  to be in 

p oin t  ;— Mulnji v. Fnl.hriiniid, I. I-. 11. ‘J'J Boni.,  pa,!i;e 2 25  : Jiaiiic/uuii/ni 
V .  Sheikh Mohidbi, 1. L. Ji. 23 B o m .,  pa^e G l l  and Bagas Ciiiarji v. 

Nuthahluu i ’tainraiii, I. b .  1!. 30 B o m .,  i'aj^e M 6 .

The dei!en(hii,its appealed ro the Higli Court.

P. Jj. Hh'uKjue, Tor the appeliai.it:—This case is 
governed by Article l.'M ol! the Ijlmitation Act. My 
clients tire transferees I’or valuable considei’atioii and 
have hcen in possession for more than lii years. Their 
vendor (who was a mortgagee) purported to convey tlic 
property which is at present in their possession as an 
.absolute owner and as tliey have been in possession ol! 
the property, the question whether tliey liad notice ol’ 
>the mortgage at the time when they dealt with the pro- 
X:>erty is immaterial. This is the ratio of the cases 
referred to in the judgment of the lower Court and

w  (1899) 23 Bom. 614. (2) (1917) 40 Mad. 1040.
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lience the order of remand is wrong and the decree of 
the trial Court should be restored.

A. G. Desai, for the i^espondents was not called upon.

Macleod, C. J. :—This was a suit for redemption 
against a large number of defendants to redeem certain 
Survey Numbers from a mortgage executed ]>y the 
plaintiff’s father to certain mortgagees. A decree was 
passed by tlie lower Court declaring that tliere was 
nothing due on the plaint mortgage and directing tliat 
the i)laintilE should recover possession of the plaint 
mortgaged lands, except the mortgaged portions of 
survey Nos. 95, 10-1 and 525 from tlie defendants that 
might be in possession of the same. Tiie plaintiirs 
claim for possession of plaint portions of Survey Nos. 95, 
101 and 525 Avas dismissed.

In appeal the lower appellate Court has held that tlie 
plalntilE can recover possession of those tlirec Survey 
Nos. 95, 101 and 525 upon paying wluit might be found 
due to defendants Nos. 19, 23, 21 and 25 oji an account 
being taken under the Dekldian Agi.M.cultuL‘lsts’ Kellel: 
Act. These particular defendants have now appealed. 
They claim tliat the plaintilFs suit as against them is 
barred under Article l.Hl of the Indian Ijimiiation Act. 
That Article refers to a suit to recover iiossession of im­
moveable i)rox êrty conveyed or bequeathed in trust or 
mortgaged and afterwards purchased from tlie trustee or 
mortgagee for a valuable consideratloji. In this case 
ax)parently the argument is that because the defendants 
are mortgagees from the original mortgagee of these 
Survey Numbers the plaintiff’s suit as against them is 
barred after 12 years from the date of the transfer of 
the original mortgage. The case of Bagas U'ma?yi v. 
J^athahhai Utamram^  ̂ appears to be conclusive on.

W (1911) 36 Bom. 146.

1919.

Tai hamiya
V.

SUIBELI-
SAUEB.
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1919. tills V|iieHl,ion, for it ai)[)oa,rrt ol)VL0 iia iliat a suit to 
recovor poHKCHKion, is not l.lio same as a suit to
rcileciii, and. :i mort<;’af̂ ôr’s ri«>'iit to redeem, the period 
oi: limitation for wlilcli is GO yei\rs under Artlclo 148, 
■will not ho tlefcated merely because his mort̂ ^̂ 'ageo 
transfers the mortgage to anoth.ei.‘ person. I aĵ ro(̂  with 
tlie ar̂ :̂ 'unient ol: the learned appc'llato .Tnd,q:o i n. dis-r 
cussin<  ̂ this cpiostion, and the appeal tlierefov(3 hiLls 
and must be dismissed with costs.

H icaton", .T. :—I afi'rec th;it Article l.'>l of the Schedule 
to tlie Indian Tiimitation Act do(‘s not cov((r the case wo- 
ai*e d(‘!iriii;:r wilh. Tlie suit is a suit [or ro(iem[)tion and 
such a suit is cov(‘red by Article. 118. The inortgâ ’̂o 
d(>bt iias been paid o!I! by the prolits ol’, the land, the- 
mort|̂ uj4’ed property l)einî ' in tlie |>ossession ol' the 
mort̂ a;̂ !̂e. 8o hii*, lliertiroro, the plaintilf is entitled 
to possession of tla; wiioh  ̂(>!' tlie mortg'â >‘ed property. 
But his claim is resisted in resj)ect oL‘ tliree Survey 
Numliers by certuin ol! th(̂  dereVidants wlio purcliasod, 
thcs('i Nuinliers 1‘rom. tin'. uiort;:>'ag’e(\ Of coui’se the 
mort^ag'ee had no rî j;:lit to soil tliein, and so th(!se 
derendants hav(‘ not ac(iuir(‘d any title merely by 
reason of tln'ir ])iirchase. -At least they havî  nod 
acquii*(‘d anyl!un;]f b(‘tter thail snch litĥ  as mort­
gagee' could convey lo tlann. li(‘in^ without tille th the 
Xn’operty, oi* at any rate a title, which enables tlunn to 
resist the phiiiitilV. on th:i,t f:?rouTi(!, they must of course- 
surrcnder-possesHion to the plain tiff, unless they have 
a claim on some oi.lu'r ^̂n’ound.^ Tlie only f»'ronnd, so 
far as I can see, on wliich tlu\y could havo a clain-k 
would be ad verse possession. They liavii been phuied 
in the position of mort̂ -â .?ees by the lower Court. The 
debts dno to them which arc the prices* paid by them 
for tlieir i)ui‘chaaos are to be paitl by the plaintlll' claim­
ing redemption!. That is the'most they conld j)dssibly 
be entitled to, imless they establish a title by adverse
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possession against tlie plaiiitifi mortgagor who seeks 
to redeem. Wliether tliey liave done so or not is 
primarily a question of fact. It lias been found by tlie 
lower appellate Court that tliey liave not estal)lislied a 
title by adverse ])ossession otlier ilian a title to be 
redeemed. Notliing Inis l̂ een said to us in argument 
in this appeal to lead us to suppose that tlie Jowcr 
a]'>pellate Court made an̂ '- mistake of law in arriving 
at tliis conclusion. I agree, therefore, tlmt this appeal 
must be dismissed witli cosls.

Decren cojifirmccL 
J . G. 11.

1919.

T a i h a m i t .-v
t*.

SmuKLi-
SAHKll.

APPELLATE CIVIL.

Before Sir Ni>rman Macleod, Kt., Chipf Judice, and Mr. JiiMicft Tfralou.

BAT KAM I, DAUfliiTicn o k  H AN SJI B H A N A  (o u ig in a i . D e f e n d a n t  No. G; 
I 'E T iT ioxun s V. JAO A DTTLLABH a x i »  o t h e r s  ( o r i g i n a l  P l a i n t i f f s ) ,

OPPONENTS.®

C ld l Procedure Code {A c t V  o f  lOOS), seciiov l l o — Interlonitort/ urdei—  
IlUjh Court has no pow er to m il fo r  record. «

Under section 115 o f tlie Civil Procc'duro Code, 1908, the H igh Court, might 
call fo r  the record o f  any case which han been decided b y  any Court sub­
ordinate to such High Court and in which no appeal lies thereto ; V)ut it has no 
power to call for the record o f any cawe Avhich is under trial l)y a Court 
subordinate to the High Court.

C i v i l  Extraordinary iii)plica.tion under section LI5, 
Civil Pi’ocedure Code, 1908, praying tliat tlie order of 
the Subordinate Judge of Bulsar in Suit No. 308 of! 1918, 
be set aside.

One Jaga Dulabh and otiiers filed a Suit No. 308 of
1918, to recover possession against tlie petitioner 
(defendant No. 6) and others.

Civil Application No. 105 o f  1919 under Extraordinary Jurisdiction. 
I L R  9— 5 ■

1919. 

December 5.


