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APPELLATE CIVIL.

Before Sir Norman Macleod, Kt., Civef Justiei, and Mr. Justice ITeaton.

BHAIT MATIADU TORASKAK and others (original Defendants), Aitrl-
LANTSi>. VITHAL DATTATRAYA PBNDHARKAII (originai. Praintiff),

R espond EXT*.

Landlord and tenant— Ihd built hy tenant on lands demhed for agricidtural
2mrposes— Conversion of the hut into a snhstantial huildiii)— Dse of the

hv'dditig hj the tenantfor arjricidtural i®ui'iwses— Conversir.n alloiced.

A tenant, permanent or otlierwise, of lands used for agvicnltural purposes, is
entitled to erfict even a substantial briilding foi' Iriiiiself to live in and for
agricultural purposes.

second appeal from tlie (leci®iion aii F. X. DeSonza,
District Judge of Satara, confirming tlie decree x)asscd
by V. R. Guttikar, Subordinate Judge at Patan,

The plaintifl was owner of a piece of land wbicli. was
used for agricultural pur}-)oses. Tlie land was let out
to tlie defendants for cultivation. The tenancy oC tlie
defendants was presumed to be permanent under
section 83 of tlie Bombay Jjand Eevenue Code, 1879.

The defendants liad built atliatclied hid™ or cJiJdiffppar
on a portion of tlie land, for tliemselves to live in.
Subsequently, they took down the chJinppar and con-

structed a substantial building on an extended area for
their use.

The plaintifr objected to tlie new building and sued for
a declaration tliat tlie defendant had no rig]it to build on
the land and for an injunction restraining the defend-
ants from building tlie substantial house.

The lower Courts granted the declaration and injunc-
tion.

The defendants appealed to the High Court.
K. iV. Koyajee, for the appellants ;—Tlie lower Conrfcs
have erred in supposing that erecting a pucca building

® Second Appeal No. 299 of 1918.
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AvViKTf. ;i K'liic.hii [liiit uluxi stood ;imount,iMl to altering
tlic! chiU’iu'tjr ol'111N jigricidliiit"il h(Mdiiig ; aiul taking
ii]> some more spalU. than heFort' was also not illegal,
iit'tli'i'" housing is al the i)ritseiit day a crying need of
till' world eviuywhere, und ought to he e.ncouraged.
Mho pri'soiil pui’'ca building is for agric.uK ui'al purposes,
siii-h as residence in the lii'his fior better wa,tch and
supervision :ui'i Ihi! keeping of eatile and a‘j;i‘ieiiri urid.

iniiileuHMIiis.  \n /sliihddH ikiiula)ui<Uuja y. .lUiin.an(las
MIf/;Thiiuf(Ui/jnA~  and  li(())iaii(ullu(n v. Zaiuitidar of

tiu'd by th(" h'ai'ned liiulge l)eh)W", the
Ixiihiiiigs \v<'i'(" (Ml'cliul for J)urposes alien to agi’iculture,
and so ihey do not a[)ply here.

SN /], for the respondent :— 'riie lower
(.'oarls have hidd that the pueea building could not bo
and was not I'oi* airi'icnltural purposes, and that is a
(jneytion of fact.. “~Nhe pi'‘csent buihling is a dwelling
houso, and to residi' in t.he tields is not an agricultural
act. M'hi' custom in tliis ]>art of the country lias l)een
to have liiils in thi' {eiiitiva.t;ed lields and not pretentious

pukl'n buildings.

MAI'LI".0i), —'T'ho phiintitr sued to get a dechu’a-
Jdiou that the ])i'oj)erly in suit b.'longed to him, aiultliat
1he didendants hail no light to build on it, aiul ])rayed
thal the defendaiils might be (ii'dered tg remove their
buihliiigs on the suit propc™rty, and iji default he miglit

/be allowed to remove the wanfe. . An issue was raised

whether tlie defendants roved tliat they were
teiuiuts, and that was found In tlieir favour. But the

.Mudge came to tl e eonclusion that they had no right to

build on tlie phiintitl's ground, and gave the phiintill
the decret, he had asked foj*.

V In appeal the Urarned appellate Judge came to the’
iconclasioii tluit-whether the defendants were mirasi

W (1871) 8 Bong, L. 11 237. Pj (1393) an7n
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tenants or permanent tenants or annual tenants, tlie
guestion witli regard* to tlie biiiklings was tlie same.
He certainly pointed out tliat what tlie learned .ludge
in fdie trial Court really meant was that the dei'endants
had become permanent tenants of the land under the
presumxition arising from section 83 of tlic Bombay Jjand
Hevenue Code, and such permanent tenants are not
Mirar-rdars. But he confirmed the decree of the lower
Court tipparently oji the ground that the defendants as
tenants could not erect the building in question. Tliab
depends entirely upon the nature oi: the iiiLkiing, and
both Courts apparently looked upon the nature of this
particular building from the wrong point oP view, and
without proper reference to the previous liistory of thcs
suit.  On the iajid there was previqusi™ a tJiatched hub
or cliliajjpar. mThere were also Inichlia huts wliich wore
put ui) by the predecessor of the d.efendant for tlic better
cultivation of the land. TJie defendants pulled down
the tliatched hut or clilic.(2pa7\ and erected, a new build-
ing on the site ami also on a few feet of additional
ground. No plan of this building was put in, but the
evidence shows that the new building ol stone, brick
and mortar had a central court-yard and two inicca
verandahs. TJie Judge canie to tiie conclusion that it
was far too ambitious to be used solely for stoi;lng
implements, tetherJjig cattle and other pu rely agricul(,u~
ral puri)Oses, and judging from the sta,iidard prevailing
in this part of country it was ])robjibly meant as a
dwelling house. Then he considered tliat the law seems
to liave been well-settled that no tenant in this country
is at liberty to erect a dwelling house upon agricultural
holdings for other tlian agricultural purposes and there-
by to alter the character of the holding.

That may be perfectly correct. But atenant nright
well be allowed to erect abuilding on his holding in
order that he may live tliere himself, and that is
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{eorl:unly ilie liiw in ami T cannot Keo if the
('f(Mi(lan(H \n Miis caso jiullcd down the c'liJiappar ov]mi
:ind utilized ilni spikHi and a Hintdl additional spacc lor
biiildinfAM \vIi(‘f(" tiioy thoniwd vi*s would livo when they
wanted to bo on the hind loi’ on!ti vation |)uri)oseH, that
it was coniral'v ('ith(‘i' to \\o provisions ol' the Transi'cr
of I'ropeiiy Act wiiieli could only b(* aj)[)lied, by linal(\<?,
of lo any other law iliat 1 am a\var(' of.

1’he hi‘ad-noii* of the cak(' of llanuDKKlltcui v.Zamin-
(lar of 1i *a t t i shown (hat th(" Za.mindar su(hl for an
lural hinds eomprisi'd in tht® Zamindari witli occnpaiicy
ri.Hhts, to (h'uiolish a dwelling house Avldch he had
<r(»cuti tliercon for purposes n.ot connectetl. with agri-
eiill lire.

Apart fj'oni that, (he cuHtoins of. tlie coun.t.ry may vary
in ditVerent districts. It tnay be tiiccustom In.ojiedistrict
that tlu' agricuhurist.s shonhl all live in the villages and
that no building eonltl be creeled in tlie land. In. other
<listricts it may be tlie cnstomforagricnltui’ists to erect
buildings oii IR land in ordortha;tth<>y may stop there
dun ng the cu ltivati ng seasoji. That is what has ha,ppened
in this cast*. 1"Ye only gronnd on wiii(*h tlie judgment can
e suj)port(Ml would be that this building was of such a
snbstantial character that it was far too good to be used
for agricultural purposes. But that is not the (luestion..
If it is put up for agricultural purposes, it does not
matter how the builder had. spent on it. The
plaintilf has not l)een able to show (hat tliis building
erected on the old site could not possibly be used, and
would not he used, for agricultural purposes, and he
would, have to prove that ljefore he could possibly
succeed. In my opinion the ordc'r of the lower appel-
late Court was wa*ong. The appeal must be allowed, and
the suit clisroissed with, costs througlKiut.

t) (1893) 16 Mad. 407.
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Heaton, J.—I also think tlie suit must be dismissed
AYitli costs tlirougliout. After reading botli the judg-
nients of the Courts below I find myself unabk” to under-
stand why the claim was allowed. It seems that the
plaintiff is the landlord and the defendant is Ur. Jonant
and according to the assumption of tlie first apxKllate
Court, which we must accept at least for the purposes of
the argument, the defendant is apermanent tenant, lio
is not a Mirasdar in the sense of a person who possesses
the occupancyrights. He isonly a tenant, ihougli a
permanent one, and he is an agriculturtil. tenant. He had
huts on the land. He has replaced tliose liuts by a sub-
stantial permanent structure whicli coAers apparently
very much the same area tliat was covered by tlie former
huts including the small intervals between them. But |
understand from the judgments'or from the actual
measurements given in the judgraent of th(" lowei*
aj)pellate Court that this substantial buihliiig does not
cover an area, so large that it would justify any one In
saying that it was there not for agricultural purpose, but
for some other purpose. Neverthe].esB tlie Courts caiiic
to the conclusion that plaintiff, tliehindlorcl, isentitled to
have this permanent structure removed because, so far
as | can make out, it is a dwelling house. It is too good
to be merely aplace for housing cattle, keeping agricul-
tural implements and so forth: But for aman to build
a dwelling house on land wliich he cultivates is not con-
trary to any agricultural purpose. As a matter of fact
agriculture, speaking generally, is facilitated by resi-
dence on or very near to the hind wliich is cidtivated.
It can be better conducted by a larmer wlio lives in
that way tiian by one wlio lives at a considerable dis-
tance away in tlie village site. It is not shown in the
judgments, it is not even suggested, that this substan-
tial structure which the defendant j)ut up was i)iit
uj) not in order that he might live there and coiidiicfc
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his nftTiciiUural m)i'k Imiii there, bill-I'<r some oilier
piii'po.so of prolit. So the inipres«i.on ~Nemiii iiwy wliel.her it
wuH intended oi'not, tluitboUi tlie Jiidft'cs in tlie GoinM«
the sliTicture ai'ises from the eirlcuni«tanco tliat it is
a dwelling house and not a shed. It seems to mo that
to hold {luit for a ftirincr to build a dwelling house on a
portion of his ngriculiiiral land for liis own. residence,
and in siicli away as to facilital.e his agricvdtural work,
is necessarily contrary to the inteiitioii of an agricnl-
tural tenajicy, is to come to a very remai'kable iind an
nnreasonablo decision. lam. unable, therefore, to find
that the orders made by the lower Coni*Ls follow from
the facts wiiieli they liave toiind, and | think that this
ai)peal as propos(‘d must succeed and tliat the suit must
be dismissed wiLh costs.

Appeal allowed.
R B

APIMLLATIO CIVii..

liefore Sir Norman. Maclcail, K/., Ch*~'J .h*Mlcc, and \'.r, Indicc Jfudlon.

T.VriLVMIVA WALAI) 1*IK;sSAin'n I'ATAYIT and anotuhu (..niaiNAt.
-Dkkkndants Xi)S. li) ANt) LO, Ari'KM.ANTri \/ R1IIBKLISA'l! . wai.ad
FAK!RSAIIIOH DnXOIC and oruKits (ouk'inai-1'i-aintii'f and Dri”~knd-
an'l'k Nos. 1 TO H, 2) and y5), Urki-ondhn'ts*.

Indian Liuutnt/tui ~\d {/X <f J90S}, Schedule T, Artiolt's JSJ and. .JilS—
MorUjatjc— Tran/ifer from marttfaijee— Sitif, for redem-pliim— Morlijar)or\i

In 1882, certiiiti iiUHIs witc hiurtgaged with possft.SHioti liy tlu. plainliffH
fAiUior. .hi 1883, Ihu uuirlgugXM; uiortgiif~ed tlio lands to the prcducossoi'-iti-lillo ol:
tho ilofeudaniH VL'prcHcuLitig hinisolf ua ubsoliilo owner. In 191(5, the plainlifT.

liaviiig Kucd fov rodeuiptioTi, the defendants contcMided tliat the. suit was
I>arred under Articlc 1B4 of the Limitation Act, 1908.

' Appeal fi'oui Order No. 49 of 1918.



