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Iliforfi Sir NiiritKui Marlf'ixl, Kt., Ch'tef Junth'c,, and Mr. Jiisllce HeMon.

!019, MAIN A K(̂ M liAlU 'I’AIilM'I and otiihrs (oukiinai, 1)k1'‘kn’I)Ants). Api'fj,- 
Ih-crhibcr '-AM's c. SIIAN'KAll MoilU 'I'AliDl'], minor, iiv iiis (Hiaiidiax SADU

vri’lir KADAM (l)lUiiIN,\l, I’lAINTIKK), JiKSl‘v)NDKNT*.

diiimllunH and irdn/n A ct ( T / / /  0/  I 8D0), m;tion 36— ShH nf/aimf, a [luardian
■ Lrttrr o f  tJtv. C dhvI not ohtdhird bt'.fore filing thti unit— Leave can be grant-

■ fit KiiliHetptriillI/.

( 'm lc r  si'ci iun ;U! (tf tlu  ̂ ( JiiiinliiuiH juid W a r d s  A<;t, 1890, proooodiiigs are- 

Dul i‘ iit in*ly niilHru‘il ln'fauHr le a ve  1)1'Ihd C o u r t  !h nut oblaino d  b e fo re  a suit 

is iili'd. It w o u ld  I((! ii]uMi to  the (Juurt on a  proper  .'ipplicallon b y  tho plnintifE 

to  rfUMMiy t!i(? uiiHlake and  to  e m p o w e r  th e  p lahit ilVto  contin no the  proceedings’ 

siguiuHt a g iuin lia ii .

SK(’()N1) appeal against tlio decisiou of .1. H. Belugiti, 
Glass Siihordiiuito .Tiidge, A!. P., at Sutai'ji, confirni- 

!n̂ »‘ ilic decfcc ])assed hy V. H. Kulkanii, Hecond
Class Sii1)()r<lliitite Jud.î 'c at. Wui.

S u i t  f o r  a c c o u n t .

IMaiiitid'was a niiiiof. His next Mend (lied a suit 
for iiu account uiuhvr st ĉtioii of tlie Guardians and 
Wards Act (VIII of I8i)0), alleging that lie was appoint- 
tMl guardian ol; tlu' person and defendant No. 1, guardi
an of the ])roperty of tho minor plaintifl! by tlie District 
Court at. Satara in Miscellaneous application No. .>
of 11)00 ; tliat since then defendant No. 1 had been 
managing the estate of tlie minor pUiintilV ; that her 
manageJiient had not been honest; that in April 1915,. 
the next friend demanded an account from defend
ant No. I, but she refused to render the S2une. Hence
tlie suit.

Defentlant No. I ( plaintilfs aunt) contended that 
l)roper accounts of her management were tendered from
time to time.

® Second Appeal No. 392 o f 1918.
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Defendants Nos. 2 aik1 o who Ŷe!‘o , sons of tlofond- 
antNo. 1 replied tlia.t tliey liad not been. appointiMi 
giiardians of the minor i)laintiO; and tlierefore tlio sit.it 
against tliem could not lie. -

Before the Subordinate .Tudge an issue was raised 
“ Is the suit defective Iiaving regartl to the fact tliat tliG: 
j)erinission from the District Court to institute tlu.̂  
same was obtained not before the suit wa,s insl/iiiited. 
but subsequently ? ” , Tlie Siiloordinate Judge ijeld tliat 
the suit was:not defective because all. that the provi^ 
sions of section 36 of tJie Cluardians and Wards Act 
required was that a suit under the provisions was to be 
instituted by tlie permission of th.e Court. Such leavĉ  
had been o'otained ifi the present case ; wlietlier t]u> 
same was obtained 1)efore or after tlie inst itii lion of the 
suit was immaterial. Accounts were, tl»ei‘(‘fore, takciii 
and a.decree, was })assed by tlie Siil)ori]in:ito Jjidge 
directing tliat tlie defendants do xiay lo t.!ie minor 
l̂ laintill: Rs.*540 and costs of the suit.

On appeal, the First Clasft Suhordiiiate J udge, A. P., 
confirmed, the decr('e. ‘ '
. The defendants appealed to the TIigli Court.
Jayalfcir witli S. B. Parulekar for T. V. BJiandar- 

kai% for the appellants.
/v. foi'the resp()U(leiit. ■ ‘ '

, M acli?O P , C. J.,:—Tlie phuntiir, a iiiiiior, {il(>d ihiK 
suit by his next friend foi.* an account under sc'ction ,*><* 
ptthe Guardians and Wards Act, VIII of 1890. The Is!, 
detendanti is the guardian, of tJi(‘, propei'ty ap[)oin{e(l 
by the District Court of Satara. The defendants i ôs. 2 
and o are the sans of the 1st defendant and are alleged to 
be managing the mi.nc)r’s.property under the Istdefoiul- 
ant. The trial Court took an accouni and direelcHl ( hat, 
tlie defendants should "pay the mi-nor plaintifi’s nexjj
* 1LR.9—4  ................................  -
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friend tlio sum ol' Jxw. f) IO only and Uve costs oi: tliiB anit. 
Jn appeal Mint diKJrt'e was coiilirmcd.

The only point- wliieli lum Tx'OD. taken in Rccond 
appeal is 1 liat,'Ilu'\vliol(‘ of lliis ))i’0('e('(liiig slioiild be 
avoided because tli(' plainlilV’s n(‘xi, fri(',nd dId nol, obtain 
tl»e h'ave of ilie Cloiiri nndi'f S('ction .'5() ol‘ tli(> (iiiardians 
and Wai'ds At:L l>et'oi-(̂  lu‘. tiled this suit. Lea:vc as a 
lu iticM-of I’ael. was obtained on tlie, 2()t,li .lannary lOlG 
bi'foi’o thi' siiiti eanu' on for hearing. .̂Plie/iX' are eases in 
\vhi<*h tb(‘ failure* (o otitain the lcaA''('. of tlie Court 
reijiiiriMl l<y a parlieulai’ Aet is fatal to those proceed
ings. I'̂ itr itisiance il has been Indd that, if b'ave \ylien 
i( is iicecssary is not obtained under clause l!2 of tlie 
lA'iltM-s Pati'nt, lilt' mistake cannot b(i nvniediod after 
(iu^snit. iias been lik'd, biH‘a,nso it. is only by obtaining 
leave that tlu‘- iilaintiCI! in such a suit can bring it witiL- 
in tb(̂  jurisdiction of tlie Court. But in this case it 
appears to us from the provisions of section of t.he 
Guardians and Wards Acl. that leave of the Court must 
be ol)1aint‘d by a pei'son who wishes to inslituto a suit 
against a guardian merely for tlie protection, of the 
guaiMlian and such a provision does not go to the juris
diction of th(̂  Court, it; the suit is tiled wityhont leave, 
then a s  soon as the iittention of the Coui*t is drawn to 
that hict, the proceedings will be stayiid but I do not 
think that the proceedings are entirely nuliilied for 
want of It̂ ave. It would be open to a Court on a proi)er 
I'lpplicat ion by the plaintiti to remedy sncli a mistake, 
tind ii'. it thinks Jit to emx)‘>w<.‘r tlie plaintill to continue 
tlio proceedings against a guardian. In. tliis case the 
plaintiir’s next friend is as a matter of fact the guardian 

Ills person. No doubt he considered himself as 
such guardian emx)0wej’ed to look after the interests of 
the minor when he saw that those interests were not 
being properly looked after by the guardian of the 
property. That no doubt was the cause of the mistake^
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We think that the Court was perfectly right in coining 
to the conclusion that that mistake was remedied by 
the order made giving leave to the plaintiff’s guardian 
to continue the suit. Therefore I think the order of 
the Court l)elow was correct and the appeal must be 
dismissed with costs.

Heaton, J. :—I agree, but I should like to add this. 
The directions contained in an Act of the Legislature are 
intended to be followed, and it seems to me that it can
not be said tliat a suit of tliis kind is rightly filed when 
it is filed without leave previously obtained of the Court. 
But it does not follow that if this is not done the plaint 
must be handed back to the plaintiO: to be redatcd and 
again handed back to the Court after leave is obtained. 
I think that everything that the section requires is 
obtained if you regard the suit as effectively filed on tlie 
day on whicli leave is given by the Court. Tliis might 
be a very material matter if a question of limitation 
arose. In this case, however, there is no such question 
and I think the appeal must be dismissed witli costs.

Decree confirmuiL 
J .  G. li.

It) It).

M a i n a

V.
S h A S ’ KAH 
Ml Dill.

APPELLATE CIVIL.

B efore Sir Norman Macleod, K t ,  C h ief Justice, and 
M r. Justice Heaton.

SO M ESH W A R JE TH A LA L a n d  a n o t i i i s k  (o iU (i!.N A L  PLAiN’ T iK jra ), A i t e i . -  

LANTS » .  C H U N ILA L N A G E SH W A R  ( o r i q i n a l  J }k f e .\d a >;t  ) ,  H kh -

PONDENT®. ’ * Dtoemler 2.

Easeiiient— Tree growing on the houndary heticeen two fields— Righl o f  one 
jJroprietor to cut o ff projecting branches and rooti— Injunction.

* Second Appeal No. 489 o f  1918.


