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Hiforfi Sir Niiritkui Marlf'ixl, Kt., Ch'tef Junth'c,, and Mr. Jiisllce HeMon.

MAINA K'M lIAIU TAliIMI and otiihrs (oukiinai, DK kil)Ants). Apifj-
“AMs ¢ SHANKAII MoilU 'TAIDI], minor, iiv iiis (Haiidiax SADU
vri'lir KADAM (IUIINN, FIANTIKK), JKIVNCKNE

diiimllunH and irdn/n Act (T /// @ 18D0), m;tion 36— ShH nf/aimf, a [luardian
m Lrttrr of thv. Cdhvl not ohtdhird bt'.fore filing thti unit— Leave can be grant-

= fit KiliFetamiilll/.

(‘'mlcr si‘ciiun ;U (tf tlu™ (JiiiinliiuiH juid Wards A<;t, 1890, proooodiiigs are-
Dul i‘iitin*ly niilHru'il In'fauHr leave 1)1'lhd Court !h nut oblainod before a suit
is iili'd. It would I((! iiJuMi to the (Juurt on a proper .'ipplicallon by tho plnintifE
to rfUMMiy tli(? uiiHlake and to empower the plahitilVto continno the proceedings’
siguiuHt a giuinliaii.

SK((NL) appeal against tlio decisiou of .1 H. Belugiti,

Glass Siihordiiuito .Tiidge, Al. P., at Sutai'ji, confirni-
Iy ilic decfcc])assed hy V. H. Kulkanii, Hecond
Class Sii)(r<lliitite Jud.ic at Wui.

Suit for account.

IMaiiitid'was a niiiiof. His next Mend (lied a suit
for 1iu account uiuhvr st”ctioii of tlie Guardians and
Wards Act (VI of 18i)0), alleging that lie was appoint-
tM guardian ol; tlu' person and defendant No. 1, guardi-
an of the ])roperty of tho minor plaintifl! by tlie District
Court a Satarain Miscellaneous application No. >
of 1) ; tliat since then defendant No. 1 had been
managing the estate of tlie minor puUiintilV ; that her
manageJiient had not been honest; that in April 1915,
the next friend demanded an account from defend-
ant No. I, but she refused to renderthe s2une.  Hence
tlie suit.

Defentlant No. | ( plaintilfs aunt) contended that
lroper accounts of her management were tendered from
time to time.

® Second Appeal No. 392 of 1918.
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Defendants Nos. 2 aikl o who 7Yel'o, sons of tlofond-
antNo. 1replied tliat tliey liad not been. appointiMi
giiardians of the minor i)laintiO; and tlierefore tlio sitit
against tliem could not lie. -

Before the Subordinate .Tudge an issue was raised
“ Is the suit defective liaving regartl to the fact tliat tiG
jerinission from the District Court to institute tu”
same was obtained not before the suit was insl/iiiited.
but subsequently ?” , Tlie Siiloordinate Judge ijeld tliat
the suit was:not defective because all. that the provi®
sions of section 36 of tJie Cluardians and Wards Act
required was that a suit under the provisions was to be
instituted by tlie permission of the Court. Such leavc™
had been o'otained ifi the present case ; wlietlier tju>
same was obtained 1)efore or after tlie inst itii lion of the
suit was immaterial. Accounts were, ti»ei‘(‘fore, takciii
and a.decree, was }assed by tlie Siil)ori]in:ito Jjidge
directing tliat tlie defendants do xiay lo tlie minor
Maintill: Rs.*540 and costs of the suit.

On appeal, the First Clasft Suhordmate Judge A. P,
confirmed, the decr(‘e.

. The defendants appealed to the Tligli Court.

Jayalfcir witli S. B. Parulekar for T. V. BJiandar-
kai% for the appellants.

Iv. foi'the resp()U(Ieiit m

suit by hIS next fnend fa*an account under sc'ction s
ptthe Guardians and Wards Act, VIII of 1890. The I,
detendanti is the guardian, of tJi(, propei'ty ap[)oin{e(l
by the District Court of Satara. The defendants i”os. 2
and o are the sans of the 1st defendant and are alleged to
be managing the mi.nc)r's.property under the Istdefoiul-
ant. The trial Court took an accouni and direelcHI (hat,

tlie defendants should "pay the mi-nor plaintifi’'s nerj
* ILR.9—4 e,

191».
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119 friend tlio sum ol' 3w f) I0only and U costs oi: tliiB anit.
MinA Jn appeal Mint dikrte was coiilirmcd.

V.

CHALKAL The only point- wliieli lum ™D taken in Rccond
ML, appeal is Uiat,'Hu\vliol(" of Iliis ))ro(e('(liiig slioiild be
avoided because tli(" plainlilV's n(‘xi, fri(',nd dld nol, obtain
tl»e h'ave of ilie Cloiiri nndi'f S('ction .5) ol’ ti(> (iiiardians
and Wai'ds AtL Peta{"™ Iu. tiled this suit. Leawvc as a
lu iticM-of lael. was obtained on tlie, 20tli .lannary IOG
bi‘foi'o thi' siiiti eanu’ on for hearing. “\HieiX are eases in
Whi<th tb(* failure* (0 otitain the I=A(. of tlie Court
ings. IMitr itisiance il has been Indd that, if b'ave \ylien
i( is iicecssary is not obtained under clause I'2 of tlie
IAiltMs Pati'nt, lilt mistake cannot b(i nvniediod after
(iunsnit. iias been lik'd, biHanso it is only by obtaining
leave that tlu-iilaintiCl! in such a suit can bring it witiL-
in (™ jurisdiction of tlie Court. But in this case it
appears to us from the provisions of section of the
Guardians and Wards Acl. that leave of the Court must
be ol)laint'd by a pei'son who wishes to inslituto a suit
against a guardian merely for tlie protection, of the
guaiMlian and such a provision does not go to the juris-
diction of th*™ Court, it the suit is tiled wityhont leave,
then .s soon as the iittention of the Coui*t is drawn to
that hict, the proceedings will be stayiid but | do not
think that the proceedings are entirely nuliilied for
want of It"ave. It would be open to a Court on a proi)er
I'lpplicat ion by the plaintiti to remedy sncli a mistake,
tind ii. it thinks Jit to emx)' »«'r tlie plaintill to continue
tlio proceedings against a guardian. In. tliis case the
plaintiir's next friend is as a matter of fact the guardian
llls person. No doubt he considered himself as
such guardian emx)owej’ed to look after the interests of
the minor when he saw that those interests were not
being properly looked after by the guardian of the
property. That no doubt was the cause of the mistake”™
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We think that the Court was perfectly right in coining
to the conclusion that that mistake was remedied by
the order made giving leave to the plaintiff's guardian
to continue the suit. Therefore | think the order of
the Court l)elow was correct and the appeal must be
dismissed with costs.

Heaton, J. :—I agree, but | should like to add this.
The directions contained in an Act of the Legislature are
intended to be followed, and it seems to me that it can-
not be said tliat a suit of tliis kind is rightly filed when
it is filedwithout leave previously obtained of the Court.
But it does not follow that if this is not done the plaint
must be handed back to the plaintiO: to be redatcd and
again handed back to the Court after leave is obtained.
I think that everything that the section requires is
obtained if you regard the suit as effectively filed on tlie
day on whicli leave is given by the Court. Tliis might
be a very material matter if a question of limitation
arose. In this case, however, there is no such question
and | think the appeal must be dismissed witli costs.

Decree confirmuilL

J. G. Ili.

APPELLATE CIVIL.

Before Sir Norman Macleod, Kt, Chief Justice, and
Mr. Justice Heaton.

SOMESHWAR JETHALAL and anotiiisk (0iU(i.NAL PLAIN'TiKjra), Aitei.-

LANTS ». CHUNILAL NAGESHWAR (original J}kfe\da>t ), H kh-
PONDENT®. ’

Easeiiient— Tree growing on the houndary heticeen two fields— Righl of one

jJroprietor to cut offprojecting branches and rooti— Injunction.

* Second Appeal No. 489 of 1918.

Dtoemler 2.



