
other person actually liacl notice at the Su-b-Heg’istrar s 
office before his docmneiit was registered. As we havo 
already held in a previous case that is a sufficient 
notice in a case of this* kind. I agree, therefore, that 
both the appeals should be allowed and an order 
should be made as proposed by my Lord the Chief 
Justice.

Dccrees reversed.
J. G. 11.
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B efore Sir Norman Macleod, K t., C h ief Jmtice, and Mr. Justice llea lon .

SU RAJPIiASAD  D W A llK A D A S  ( d u i o i n a l  P l a i n t i k f ) ,  vV rrn L L A N T  v. K A li- 
M ALI A B D U L M IY A  ( o r i g i n a l  D k f e n d a n t ) ,  R e s i ’o n d i c x t ''’ .

Indian Limitation A ct ( I X  o f  190S), Schedule I, Articles 01 and 116— W ell 
joitdli/ oirned hy parties— Registered agreement fo r  cffecti)i<i repair.'  ̂ < f loell 
jo in tly— Repairs made at plaintiff’s costs— Sait f o r  contribution o f  expenses 
— Claim not f o r  compensation fo r  breach o f  a contract in inritimj registered 
— Limitation, three years.

The pluintifl; and the dcfonilaut jointly owned a well. 'fiioy  eutored into a 
-registered agreement to tho effect that tlio repairs o f  the well wen' tu bo inado 
■by them jointly. Tho repairs were oirectcd by tho Mnnicipality at the'iiwtanijo 
o f  the plaintiff avIio paid a certain amount to the Municipality in 1911. Tho 
plaintiff having sued the defendant in 1916 for tho contribution claim ibbj in 
respect o f  the repairs o f  the well, it was O D u tcn d od  that the suit being c.uvcroil 
b y  Article IIG o f  the Limitation Act, 1908, was not Itarroil Ity 1 imitation.

Held, that tho suit, being in fact a Buit for contribution, in which the right 
o f  action did not re.st upon tho registered contract, was time burrotl afkn* 
three years.

S e c o n d  appeal against the decisiou of C . K .  Mehta, 
District Judge at Thana, conlirming tho decree passed, 
.toy G. M. Ivharkar, Joint Subordinate Judge at Thana. 

Suit to recover money.
Second Appeal No. 811 o f 1918,

1010. 
Novonlcr 27



iniD. The plaiiitifrs case was that tlio (leCendaiit owned a 
w ell; tliai; a six aiiiias x)(>rlji.oii ol; t1i.o well was purchased 

VhvAiMonAs I’l’oni Ihe (lol’oiidanfc lii 1.891, and at the time ot
r viuiMi tlocuineiit, Kxhibit 24, between i

AiiUiJi.vivA. pai’tics it was at>'rotMl that if tliei'O was any occasion
to ropaii.’ i/lie wcill, tlio repairs shonld bo made by both, ■  ̂
I,he part ies jointly ; tliat the well liad become dilapidat- f 
ed and notices wore SOI'ved upon liiin and the defend- ? 
ant by t!i.o Municipality in the yea»• 1907 lor repairing 
tlu‘ well ; that lu' rer[nested the Municipality to repair 
the well ; tiiat the Municipality efl’ectcd the repairs ■ 
and recovei’cMl Rs. .‘U()-:1,'>-1() I’rom the plaintiil in the : 
year li>l I ; tliat the dolendant l)eing an owner of 10annas 
share in the well was responsible to pay Ra. 216-12-0, I 
the proportionate amount of the sum spent for the 'I 
repairs of the well. He, therefore, brought suit in 1916.̂ | 
to rccover the amount with Interest thereon.

The defendant contended that the portion of the well "| 
wluch fell to the plaintilT’s share was only repaired by :> 
him ; that theplaintiH; did not make the repairs at his | 
ref(nest ; and tliat the suit was barred by limitation. - |

The SnI)ordinate Judge held that the suit being yf 
bi’ought more than three years after the money was-jf 
paid to the Municipality In 1911, it was barred under J 
Article (>1 of the Indian Jjimitation Act, 190(S.

On appeal, the District Jud^ conQrmed the decree 
’ observing as follows

502 INDIAN LAW REPORTS. [VOL. XLIV ?
*.. i j

“  As regards tho third issue I agree witli tlio learned Siibordiiiato Judge 
P' that Articlo Gl oC tlie Limitation Act which prescribes three years Crom the

tune the nioiuiy was paid on behalf o f  the defeudant is applicable to the 
proBiMit case and although Exhibits 19 aiul 20 show that Rs. 300 were in ; 
depoait with tiio Municipality at first ntill tho anioimt o f  Rs. 316-13-10 was- 
appropriated by  them at least on 13th May 1911, when Exhibit 33 was sent t»  
the plaintiil. And as tho suit was liied more than three years' after this date,, 
it  WR8 in m y opinion rightly held to be time barred.
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It was contended before me that as the obligation to pay the contribution 
arose, under the term in Exhibit 24 which is a registered document, tlie case 
should be held to Ijc governed by  Article 110 which preseriboa six years. But 
in m y opinion Exliibit 24 doQS not contain that condition : All it says in that 
‘ any repairs that may bo nece.ssary arc to  be done by  us jointly. ’ That, as 
1 have already observed, does not create the liabihty now claimed by  (he 
plaintiff. This is, therefore, not a suit based on Exhibit 24. Article 11(5 
accordingly does not apply. ”

The plciiiitifl; appealed to the High Court.
JI. K. Thakore, for the appellant:—Tlie lower Court 

erred in holding that the claim is barred by limitation. 
The Article îpplicable to the suit is Article 110 and not 
Article 61 of the Limitation Act. The obligation to pay 
the contribution arose under the iterms in Exhibit 24, 
which is a registered document, and the limitation 
prescribed by Article 116 in case of registered
documents is six years. All the High Couj-ts luive liold 
that Article 116 is applisable to suits for debts or sums 
due upon registered instrument. In Lalchand Nan- 
chand v. Naraijan tlie suit was brought for
rents due upon registered lease and although Article llQ 
of the Limitation Act specifically i)rovides for arrears 
of rent, yet Article 116 was held applicable as tlie 
instrument was registered •' see Ganesh Krislm v.
Madliavrav H a v ji .

In Husain All Khan v. Hafiz AH Khan̂ '̂̂ , the 
Full Bench of the Allahabad Higli Coui’t lias hold 
similar views. In that case it was held that, tlio 
registration of a document was not required by hiw to 
give it validity. But as the documojit was I’cgisttu'od 
it was held that Article 116 oi’ tlie Limitation Act 
applied. In Nohocoomar Mookhopadhya v. Sivu MxiU 

and Umesh Clmnder Mundiil v. Adarmonl
Dasî ^̂  it was held that tJie wording of Article llf>

(I) (1913) 37 Bom. 056. (3) ( i g s i )  3 All. COO.
(1881) 6 Bom. 75. Oi) (1880) 0 Cal. 91.

(1887) 15 Cal. 221.

D W A I i K A D A S

KAinTAM
AiMiin.iviivA,

19iy.
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1010. would to (Ml)bi'iico all suits for tlu', l)reach of
in ivf îstcrod. The Madras Court,

ill f’'////////////(' .̂ PiUai. V .  T I u 'fr h n iK in ix r li .  PiUal^^'^

:t!-j)ii(Ml Ai‘li(‘l(' 1 idol; the I ji mi t.ation Act to a suit to 
(.‘ovoi* aiM'cai'S of ruiit iij)oii a n'gislored document.
l\ li. Shui<jn(\ L'or tiie ri'spoiidonl. iiotcallcHi upon.

M A C M O O i), ( ^ -I. :— T i i o  ] ) l a i u f i f V  broiifj^iit l l i i s  a c t i o n  
a^4’a i i i s t  11k‘ d i^r tuidanl  Tor R s .  121()-12-<S b e i n g  th e  

c o n t  ri bii I i o n  c h i i u i a b l e  f r om ,  t h e  d e l ’e i H h i n t  i n  r e s p e c t  oE 

r o p a i I ' s  t o  a  w t ' l l  j o i i i t i y  o w n e d  b y  t i i e  p a r t i e s .  I t  is 

a d n i i K e d  that  i f  t i n s  s u i t  c a . n n o t c o i i i e  w i t h i n  A r t i c l e  I IU  

o f  tli(^ j j i in i l t i l  i o n  A c t  t i i e  c h i i i n  i s  t i m c ' b a r r c ' d .  O n  t i i e  

f a c e  o f  it ,  i t  i s  n o t  a c l a i i n  Tor c o n i p e n s a l i o n  f o r  breac l i .  

o l ‘ a (‘ ( H i t r a c t  in w r i t i n g '  re;4' i s t e ] ‘e d .  A s  a  m a t t e r  o l ' t a c t  
l l i i s  W(sll w a s  j o i n t l y  o w n e d ,  w a s  I ' a l l ing ’ i n t o  a  s t a t e  o t  
d i i a p i d a t i o n ,  a n d  iJie M i i n i c i p a l i t y  ^̂ ’a v e  n o t i c e  t o  t h e  
] ra i ’ t i t ‘ s  t o  t i l l  i t  in .  T h e y  w e r e  n o t  al)l.e t o  d o  t h a t .  

T Ih m i  t h e  ) ) h i i n l i l l ’ s b r o t h e r  n ' q n e s t e d  t h a t  t h e  M u n i c i 

p a l i t y  n i i^ 'h t  i’t ' i )a i r  t h e  w e l l .  A c c o r d i i i < > ' l y  t h e y  d i d  so ,  

a n d  t h e  | )h i in t i i r  d e p o s i t e d  a  c e r t a i n  s u m  t o r  t l i e  

e x p i ‘ i i s ( ‘.s. ( ' i e a r l y ,  t lui rc ' l ' ore,  t h i s  i s  a  c l a i m  I n  c o n t r i 
b u t i o n ,  a n d  I m a y  r e l V r  t o  J i . u s t o i n j i ’ s  L i m i t a t i o n  A c t  a t  

pa,!4’e  o<)7 w l i e r c '  Ik' d e a l s  w i t h  t h i s  q u e s t i o n .  H e  s a y s  ;—

“  III dflitn'words, Arlii'lc U O  applic.s only whuro iho right ol! action rcBts 
upon llii! re^'isti-red mntnict, or ilci'ivus its vital I’orcu tliLMHifroin. Thus wlioro 
oin> ro-oliligor uiidiT a registerod i!()ii(nu;t has l)(.!c.n (.:oin[)i‘lleil to pay tlio M'hulo 
niiKiuut scciinMl thorchy, lio iiiuy tjiu>, the otlu'r for coiiirihutioii, and to such 
suit (for conlrilmtion) a liniitiUioii o f only (hree years will apply, because 
nil hough the ori};'inaI iudohteihicsH arose out o f  the regisfcsrod contract, yet the 
(?luin> upon which tlnuK'tionis predicated rests not upon the registered contract, 
but upon the pruniise which the law implies, on the partol: co-obligors, to share 
eipially the pecuniary L-on8e(pu'nces o f  their venture. ”

J
In this case the Mniricipality having rexiaireci the 

well, and the j)lainti(I having deposited the expenses

w (1880)3  Mad. 76.



'!for siicli repairs, lie had a claim for contril)utioii J roin tlie 
defendant. I â ’̂ree with what is said in that passage, 
41 nd I think the period of limitation which was appli- 
'Cable to this case wa*s three years, and not six. Tlie 
appeal, therefore, will be dismissed with costs.

Appeal dismissed. 
J. G. 11.
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B e f o r e  S i r  N o r m a n  M a d e o d ,  K t . ,  C h ie f  J u s t ic e ,  a n d  } f r .  J u s t ic c  H e a t o n .

a iiB A S A P P A  BIN M A L L A P P A  B IL E B A L  (ori'UNAL Pr.AiKTinO, A pim.icant tO lf).
• V. BASAN GOW DA bim F A K IR G O W D A  P A T IL , a n d  a n o t i i k u  (o i in n N A i /-  N o r e m h e r 'iX L .-  

D e f k n d a n t s ) ,  O r r o N K X T s ® . ___________________

■ C iv i l  P r o c e d u r e  C o d e  ( A c t  V  o f  1 9 0 S ) ,  s e c t io n  1 1 5 — R e v i s i n t i— . \ r a in la t d a r i i '

C o u r t s  A c t  ( B o m .  A c t  I I  o f  1 0 0 0 J — I n ju n c t io n  is s u e d  l> y  M a m la t d a t — O r d e r  

s e t  a s id e  b y  C o lle c to r— S u m m a r y  P r o c e e d in g s — / / / / / / /  C o u r t  n o t to  e re rc is e ,  

p o w e r s  o f  r e v i s io n  u n le s s  th e  p a r t y  h a s  ) io  o t h e r  re m e d y .

The petitioner sued the cppouentH in IMiunlatdav’a Court for m m  injiuiction 
l o  restrain the opponents from  disturbing the petitioner in tlio j)osKCHsioii 
o f  llis hind. The Mandatdar issued the injunction. The opponcntB then 
■applied to the Collecter \yho set asi<le the Manilatdar’a order under Koction 23 
o f  the Mandatdars’ Courts A ct ( Bom, A ct I I  o f  190G ). Tlie petitioner 
having applied to tlie Iligli Court undoi- section 115, Civil Procedure Code,
1908,

H e ld ,  discharging the rule, that the H igh Court would not exercise its 
.powers o f  revision under section 115, Civil Procednro Code, 1008, unlesH (ho 
party applying to the Court had no other remc^dy.

In a case where the proceedings which are souglit t,o be revised are jiurely 
summary proceedings and which do not iiuiilly decide the disi)ute hutwceti 
■the parties, the High Court should not exercise its powers o f  revision.

C i v i l  Extraordinaiy application r in tior  secticm 115,
Civil Procedure Code, 1908, praying for reversal of the

o n:Civil Application No. 94 of 1919 under Extraordinary Jurisdiction.


