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1919., Dt'/i.re Sir Norman Afacleod, Kt., Chief Jmtice, and Mr. Justice Heaton.
Hovemher DIISAIBIIAI .IOKAUIIAL (oiaiitNAL Dri<kni)Ant), ArrisLLANT y. ISIIWAR
27, JKBIIING (OIUGINAI, PLAUNTII-'I'"), KIiSTONDENT®.

Truiiitfrr of Propertn Act {IV ofISS:”), m'titm >!m— Sale— Oral Sale— Vendee-
put in potiHcsHion of mproj)crii/ on consideration hei)Kj paid— Submimvi sale
hi! a u‘(Jislcred salc-decd.— Notice of fnti“alc— Registered purchaser yets no
biiter title— Vendee under oral aale eutitUul to get a ret/istered sale-deed

from vendor.

Ono Dola iiuidi' on oral waUi t»f tlio i)n>in;rty in suit to DcHaibliai. In
piirHiuiin-'o 1)" the vyali!, rupees two liuiulrud ami twoiit.y-livo were i>aicl to th»
voiidor and [IXisaliiiiai wan plactid in po-f.sB«Hion of tho property. Thoroafter
1)(»k sold till! proj)orty to ono Isluvar wiio had noticc that IJiisaibhai claiiuod
to liavo liotij'lit tho |)i'op(>rty and was in possession oE it. In spite of thia
notice, Isliwar got his salc-duud ntgisterLiil and then sued for possession of ths"
propcM-ty on tin) ground that he had a belter title by roasou of his roj”istored
pun'hasu. Desaibhai al”\) sued D.»la for getting a registered lalo-dead of
Llu; property fn>ni liiin :

Iidd, (1) that Irihwur having distinct notice of tho sale to Deaaibli u,
l.is title eoiild not [)revail against DcKaibliiii.

(2) tiiat Dola having given possession to Pesaibhai and received eoiisidcra-

tion from him, Desaibhai would be. entitled to get a registered sulo-deeci

from I)ola.
Skcond appeal against the docisioii of M. M. Bhiit..
Assiritaiit at Aliiiieda’'Dad, reversing the decrce

passed >y M. Il. Vakil, SiiboLiliiiate Judge at Godlira.
The factt™ were as follows —

Tlie i)roperty iii suit originally belonged to one Dola.
Nana.

In May P)lo, one Des-aibhai purchased the property
from Dola by an oral sale, i)aid liiui the eonsideratioa
money lis. 2S5 and obtained x"ossesslon.

On the Itli April 11)14 Dola sold the property to one
Ishwarby-a registered sale-deed whicli \vas registered
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on tlie 16tli April ; but on the IOlli April, DeHitibliai
liad submitted a petition to tixe Siib-Eegistrar stating
that tlie land was sold to him and was in his possessi(ni.
and so the sale-deed passed by Dohi to Ishwar slioiild
not be registered.

Ishwar having failed in his attempts to obtain X)0sscX’
sion brought Suit No. 72> of 1914 against Desail, lini
for i3ossession alleging tliat ])esail)lini Miad takc'ii
wrongful possession on the 10th July 1)11 and that
Suit No. 680 of 1914 w'ss filed by Desaibhal against Dola
Nana for getting a registered sale-deod executed !)y
Dola, alleging that Dola had agreed to pass a sale-deed
two months after tlie date of the sale.

The Subordinate Judge lield that the contract of
sale alleged by Desaibhai was provc'd ; tliat lu- paid
Rs. 285to Dola as its sale pric? ; that ho toolc possi®s-
sion of the x>roi)erty aud spent Rs. 2Q0 in improving
the land. He, therefore, decreed in Suit Nu (>80 of 19M
that Desaibhai was entitled to obtain aregistered sale-
deed from Dola. In Suit No. 72> of 191t by Ishwar ifc
was held that though Ishwar's registL'fed sale-deed
was proved he was entitled to no relief, as Desaibhai
was in possession and his sait to get a registered deed
was decreed. Suit No. 726 of 1911 was, therefore,
dismissed.

On api®eal, the Assistant Judge was of opinion that
an oral sale was not allowed by section .51, Transfoi*
of Property Act, 1882, and thus there was no legal sido
in favour of Desaibhai and therefor.® ho agreement to
pass a regular and legal sale-deed. He hehi that
Desaibhai had no legal title to the hind and that 1ie
sale in favour of Ishw™ar effected by registered docu-
ment must prevail as against that in. favour of .Desai-
bhai. He, therefore, reversed the decrees of the

Subordinate Judge in both the suits and decreed thetp
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Dcsdihliai'.s Suit. No. (SO & IDM )i iliHniiHHd and
(sliwar’s KuiL No. 7i() ol' I')M loallow(Ml.

Dinsaiblini ai>j)(Kil(HI to (1k Iligli Court.

G. M TiMKiir. r»v Uie niiiiollunt.

IsliUHirld/ I\ for tlie rcHpoiKh'.nl.

M.UIIKOD, C. I..—MMoo ai’'O coinp-aniou apixMils in
two .suits .which ai'osc out of oiio Dohi Naiia, 9'llin>
certain propi'rt.y first to one Dosa.ibhai aiul then, to
ono lIsliwar. Th< <™ to Desaibhai was oral, and
timrofori'! tii™ pi'opt'rly b(in* worth inor(" than lis. 100,
Dosaibhai .obtaitK'd jio tith' to the propei’'ty, but he
got possession, ;uul on whatever ground the suit may
liave been based, if he had hied a Bu.it to get a r(iglstercd
.sale-dced, | have no doubt the Court would have made
an order compelling Dola. to execute a side-deed in his
favour. After the oral sale to DeBaibhai, and after
Desail)hai luui been put in possession, Dola sold lo
Islnvar. Bofort™ the, sah'-de('d to Ishwar was registered,
Desaibhai put in a petition before the Sub-Uegistrar
stating that he was in possi.5ssion, and asking {he 8ul)~
Registrar.to refuse to register the sale-dei'd to Ishwar,
Therefore- Ishwar had distinct notice of tho sale to
Desaibhai, and of tho fact tliat Desaibluu was iu
X)Osseaion.  Therefore there was an obstruction, to liis
getting a=good title filom Dola, and if inspite of his
knowledge that tliei’'e w's that obslrnction lie got
llls sale-deed registered, it is quite clear that his
title cannot prevail against Desaibhai. That question
or avery similar one was decided befoi'e us in Second
Apxeal No. 672 of 1917. It may be a question whether
the transaction between Dola and Desaibhai must be
treated asa sale, or m.erely as an agreement to sell,
the ‘consideration passing and the possession being
given. But whether there was an agreement to sell
that could be specifically enforced, or a sale without a
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¢ document which was required to make it efiHectiial at
law, it appears to me that if Dola gave j)</ssession to

Desaibhai and received consideration from him, Desai-  rtdauasial
bhai would be entitled to get a registered sale-deed
from Dola, unless after the original transaction a third Jksiug

party had obtained a better title. In this case there is
no such third party. So | tliink that the plaintiff
Desaibhai was entitled to succeed in his suit against
Dola. Dola must be directed to execute a i3roi>er sale-
deed with respect to the property. The plaintiff
Ishwar must fail, and really there is no equity in his
favour in this ease. If there is any equity atall it
exists in favour of Desaibhai who had paid liis money
for the property, and spent money on the i”roperty,
and now has run the risk of losing it, whereas Dola
would get the purcliase iarice from two purcliasers.
The plaintiH Ishwar will not be a loser because it is
expressly provided in tlie sale-deed. tliai; if he is «
obstructed in getting i30ssessiOn under his sale-deed,
then he can have resort to Dola. Tbe appeal, therefore,
in Suit No. 680 will succeed. There Awill l)e a decree
for the plaintild with costs througliout. Tlie appeal
by Desaibhai in Suit No. 726 will also succeed, and thaf.
suit will be dismissed with costs throughout.

Heaton, J. —The princiifal fact found is tliat there
was what is called an oral sale of the property in suit
by Dola to Desaibhai. In }jursuance of this sale Desai-
bhai was placed in possession of the property and tlio
price was paid, or some arrangement was made

N equivalent thereto. The first Court held on these facts
that Desaibhai was entitled to have a regular sale-deed
executed. The Court of aipeal took the view that
because there was no agreement for passing a regular
and formal sale-deed, therefore Desaibhai was not
entitled to obtain a sale-deed. What happened was,
asri have said, that thfere was what is called an oral
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1910 sale. Whether wlien this matter was arranged orally |,
~ between the vendor and the«purchaser, the vendor

P_ks\ihii\j . . . .
\ used tlie expi'cssion L well or words equivalent
iSWAR  i.hereto, or used tlie expi‘essioii “ | agree to sell,” does
Jksiuk. seoiu to me to really matter ; especially as tlie form

of words used in the coii.verstd.ion between tlie parties
lias Ut been precisely determined. MMe Court of
first appeal docided that it would uot order a deed to be
executed, not however because it was shown that there
was not au agreement to sell ; but because it was not
sliowji that then™ was an agreement to cx”ecute a deed.
I?laiidy however tlu*re was a contract between them,,
although it may not have eventually taken, the legal
shax”e wliich tlie law requires. It seems tome that if.
wo regard it as an agreement by which the vendor let
it ho understood that he was selling the property, then
it may properly be taken to comprise “an agreement
to sell”. It seems to me, therefore, that we must not
udopt this singularly line distinction ; that if the
voudor said “ lugree to sell”, then he was bound ; and

if he said “ I sell”, lie was uot bound; and that Desai-
hai is entitled to obtain a sale-deed from the vendor.
'1'lie metU™ a inislake, they thought that an

oi'al sale was valid, but in legal elfect an. oral sale is
110 more tilan an agreement to sell. The other argu-
ment urged is tliat Doia, the vendor, subsequently
Hold the same x>roperty to somebody else. But it
u])pears that that some))ody else had notice that Desai-
bhai claimed to have bought the x>roperty, and was in
possession- of it. T.he lower apiKdlato Court, it is
true, found as a fact on the evidence that tliis other
person had no notice. But quite clearly, as it seems
to me, the Judge there was thinking of notice before
the execution of the sale-deed which Dola passed to
this other person. But it api)ears from the judgment
of the trial Court, and it is not here denied, that thisi
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other person actually liacl notice at the Su-b-Hegistrar s
office before his docmneiit was registered. As we havo
already held in a previous case that is a sufficient
notice in acase of this* kind. | agree, therefore, that
both the appeals should be allowed and an order
should be made as proposed by my Lord the Chief
Justice.

Dccrees reversed.
JG1

APPELLATE CIVIL.

Before Sir Norman Macleod, Kt., Chief IJmtice, and Mr. Justice llealon.

SURAJPIIASAD DWAIIKADAS (duicinal Praintikf), vvrrnLLANT V. KAli-
MALI ABDULMIYA (original D kfendant), Resi'londicxt"”.

Indian Limitation Act (1 X of 190S), Schedule I, Articles 01 and 116— Well
joitdli/ oirned hy parties— Registered agreement for cffecti)i<i repair.'”> <f loell
jointly— Repairs made atplaintiff's costs— Saitfor contribution of expenses
— Claim notfor compensation for breach of a contract in inritimj registered
— Limitation, three years.

The pluintifl; and the dcfonilaut jointly owned a well. 'fiioy eutored into a
-registered agreement to tho effect that tlio repairs of the well wen' tu bo inado
mby them jointly. Tho repairs were oirectcd by tho Mnnicipality at the'iiwtanijo
of the plaintiff avlio paid a certain amount to the Municipality in 1911. Tho
plaintiff having sued the defendant in 1916 for tho contribution claim ibbj in
respect of the repairs of the well, it was obutcndod that the suit being c.uvcroil
by Article 11G of the Limitation Act, 1908, was not Itarroil Ity limitation.

Held, that tho suit, being in fact a Buit for contribution, in which the right
of action did not rest upon tho registered contract, was time burrotl afkn*
three years.

second appeal against the decisiou of c. k. Mehta,
District Judge at Thana, conlirming tho decree passed,
toy G. M. Ivharkar, Joint Subordinate Judge at Thana.

Suit to recover money.

Second Appeal No. 811 of 1918,

10109.
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