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Before Sir Norman Madend, Kt., Chief Justice, and Mr. Justice ITeaton.

i m .  V Y A S A C H A liY A  M A D IIA V A C IIA R Y A  G H A LSA SI ( o u ig in a l  V h x m n v v \  
Noveyn- A i t k i .l a n t  w. VISH NU V IT IIA L  K U L K A R N I ( o r ig in a l  D k i-h n d a n t ) ,

■her 19. HKHi'ONm!:NT̂ \

  " Liiiiu Jievcmic Cade (Bom. Act 1" o f 1 S 7 0 ) ,  sections 3 1 0  (J>) and 217—

Unalienated, vilhiije— Inam grant o f  a portion o f  the viJlarje— PGrmanent 

ienancii— Rent— Enhancement— Inamdar entiihd. to enhance accordin(j to 
tisaffe— Gi'ant o f  “  a definite share o f  a villar/e ” , meaiiing of.

The plaintiff who was the holder of an Inam grunt of a portion in a Hurvoyod 
unalienated village, clainK'd to recover increased rent, from the dofondauts who 
were his tenants. The dul'cudants contended that they were Mirasi teiiantK at 
41 fixed rent. The lower appellate Court foiuid that the dofendants were 
permanent tenants and held that under the provisions of section 21G (&) rî ad 
with section 106 of the Land Rovenne Code, 1879, the plairitifT; had no righfi tn 
claim enhancement in excesH o£ the rates fixed hy the Revision Siu-vey, though 
he was of opinion that the niaxinuiiu enhanuenieut 8hould be tlu'ce tiuios the 
asHCBSuient. The plaintin’ having appealed to the High Coiu't,

lle.Jd, that the det'endant.s being permanent tenanlH, and not oci'upancy 
tenants, they wore Kubject to the saving clause in section 83 of the Laud 
Ilevenrio Code, 1879, and therefore the plaintiff had a right to enhance the nml. 
to a reasonable extent according to the usage of tho locality.

Per Maolkod, 0. J. :— “ Tiie phrase ‘ a di'fuiitc share of tho revemie of a 
village ’ or ‘ the deliuit  ̂ share oi: a village ’ is perfectly well known in these 
Courts, and it eauuot be said that a grant of 20 bighas or 10 bighas out oi; tlui 

-cultivated area of a village can be construed as a grant ol'. a delhuto shiire of a 
villag<?.”

S e c o n d  a p p e a l  a g u iiis t  i l i e  d o c i s i o n  o f  G . K . Iv tilc , 
A s s is t a n t  J u d g e  a t S a ta n i, a m e n d in g  th e  d c c r o o  x>assetl 
b y  V. Iv, G iit t ik a r , S e c o n d  C la ss  S a b o r d in a t e  J u d g e  

. .a t  P a ta n .

Stilt to recover possession.
T h e  la n d s  in  t i is p n te  f o r m e d  i:)art o f  a R e v i s i o n  

S u r v e y  N o . 47 s itu a te  i n  th e  n n a l ie n a t e d  v i l l a g e  
K m n b h a r g a o n , S a tara  D is t r i c t .  T h e s e  la n d s  t o g e t h e r

Second Appeal K o. 115 o f  1918.



wltli otlier lands consisting of twenty big Inis were in 1727 
A. D. granted, in Inam by King Slialui Clibatrapati to

V y a s  V-one Narsinhacliarya.&in Narishabhat. In 1730, tlie said c i i a r y a  

Narsiiiliacliarya mad.e a gift of ten out of tlie twenty 
bighas in favour of tlie plaintill’s ancestor ISTarayana- r.
cliarva Mn Madhavacliarya. Sometime after, at tlio’ VlTUAf..
request of tlie donee Narayanacliarya, an order, Exlii- 
bit 63, was issued by which the gift to Narayanacliarya 
was recognised and it was ordered that the ten bighas 
.should be continued in Inain to the said Narayana- 
charya and his heirs In Exhibit 03 it was mentioned 
that the ten bighas with land and water, trees and 
grass, wood, stones, &c., were granted in Inam.

In 1913, the plaintiH sued to recover i^ossession of 
the plaint lands alleging that the lands were of hi«
ancestral inami and mirasl rights ; tliat they were lob
to the defendant on annual oral tenancy; that tlio 
defendant did not pay rent regularly and that the 
defendant was called upon to pay enlianced rent but ho 
refused. The plaintiff further prayed that in caso 
actual possession could not be given to liim then in tho 
alternative he should be awarded enhanced rent at 
Rs. 30 per year.

The defendant contended that the lands were not of 
the mami '}mrasi .ownership of plaintilf ; that ho 
was not plaintilFs annual tenant; that he was a Mii’asdar 
of the jilaint lands ; and that the plaint.i(l; was entitled 
only to receive fixed assessment on the lands.

The Subordinate Judge found that tho jilaintifl!
Inamdar was a grantee of the soil and that tlie defend
ant was his mirasi tenant not liable to eviction. Ho 
lieUl that th  ̂plaintiff was entitled to enhance rent at 
Rs. 20 per year.

On appeal by the defendant, the Assistant Judge 
found that there was no evidence about’ tho origin,
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of tlio toniiiicy of. tlic dcroiKlaiit o;ii account of tlic 
;uiti(ini.l,y of tho tonaiicy and that, tlieroforo, tlio dcfeiuU 
atili was a Mii-aK(hir nndei* socfion S,“) of tlio Jjand 
Itovenno Code. Tic uphold tho defendant’s contention 
that the plaintiff waB not entitled to chdni (Milnincod 
j'ont in. excess of tiie assossnjent fixed hy tho .Revision. 
Survey in fm-ce, thoii '̂ii on a considerai.ion, of tiie 
evidence :i,nd circumstances of (ho case, he was of 
oxniiion that the niaxiniuni enlian.cc'niont woidd he ihi'ee 
times tln' iissessrnont, I.e., it wouid he Rs. Ill instead of 
Rs. .H7 wiiich was the assessinenl- of tiio eniii'O lievision. 
Survey No. 17. His reasons for npliohling tlio conten
tion wore as follows :—

“  1 1 1  .ui|!j)Or(: 111' lluit ('OiiU'Uiii.)ii, ri'lianci'i>; ]i!;u‘i.'<! on rit'clioiiH 2 1 f i ( / ; ) a n d  

l O G o f .  tliii HduiUay Ijiim! l.luvcuiu'. (.jcidt!, an<l Hu* il-.'fisiou ol: oiir o w n  l l ig l i  

Coiivi. in !i))poa! No.  I’i l 8  <»!'. 1 9 1 1  f r o m  uppeUalo  d e c r c f  o f  tho S ata ra  Dii^trict 

Conrt. in appeal No. 1 7 4  o f  19 10 .  T h e  line o f  reai'ioiiiiia; in tliat  d(.uuriioii in aw 

{'ullows :— ‘ Tiu! moliv(^ o f  the Lo;.;'islatiin' i.-; pri-tly  ohvioiiH. I t  woiiiii crcati; 

luiioli j e a l o u . y  il; an I i iam 'lar  W’orc entitlu<] !;> oiihanc.' tho rout ol’ hln letiaut;^ 

in (ho o o i i ln ;  o f  an nnal!«‘uat<i(l ( Jovi.'rnaicnt villa;.’';' ■vhi.iu all tho o ther  le u a n f :  

o f  Iho villa'^e arc  outitieil nn<!er tlic; provi: ;ioiis .ot s..'.-tiou 1()(J i.o an imafi;.'.niI>lo 

aHsesKiiiuiit until the lu-vi Ivitvision.’

Follitwiii,^;' that lliio ol' rcu.'.oiiiii^-, I lin.l that, i.ihltu- the provi,sioiw o f  

soctiou 2 1G (/^  read with h'.of'tion 10(5 o!! the liom hay Land Uovenue. C ode, 

p luiiitilf has no ri.'j;iil to eiaim c'uhaueement in ox.o u’ Iho ratus iixed hy tho 
Riivigion Sin-Vf'V, iiulil tho ue.vt Ivcvi.-^ion.'’

The plahitLIf appealed to the High (.'ourt.

A. G. Dosa}, for the appellantT he appellant is a 
gvantoo of tlio soil. The respondent has been found to 
be a tenant in occupation. The origin of Jils tenancy 

, could not be ascoi’tained and that tliei'e was no safisfac- 
tory evidence of the coinnicnceinent, of his tenancy. 
Therefore, the presnmptlon under section 8,3 of Elio 
Land Revenue Code, 1S79, arises and the defeiuhint 
must be taken to be a permanent tenant, but that does 

, not make Mm Mirasdar properly so called and the
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saying clause of section 8S does not take away the rigJit 
of tlie landlord to enhance his rent.

Tlie construction j)iit on sections 21G (b) and 217 of the 
Land Eeveniie Code by the lower Court is wrong. 
Tlie grant of thirteen acres out of the cultivated area in 
a surveyed unalienated village cannot be said to l)e a 
definite share of the village. Therefore, the only sec
tion that applies is section 83 and the landlord lias a 
riglit: to enhance the rents of permanent tena,nts wiio 
liave not the rights of occupancy in tiie laud.

M. V. Bhat, for the respondent :—TJiis CoiirL has in 
several cases construed the words “ a dciinite sliart' of 
the village” in section 216 (h) of the Land RevoniiG Code 
to a])ply to a grant of a certain, nnniber of Bighas out oC 
the cultivated area of a Adllago, to he a delinilc sharo’'iii 
the sense that it bears some proportion to the %vhoio 
area of tlie village. The Liauular, tlierofore, lias no 
right to enhance the rent in. excess of t he I’ati'S fh;od l>y 
the survey settlement. The lower a])pt̂ lla.te Coui't has 
based its conclusion on the decision ol! Darnodar iMovc-- 
sluvar Keslccir v. liaglmnath ICainchandra 
This is followed in several otlier cases. The obji.‘ct of 
Government in enacting sectio.ii 21G'(/;) ai)X')arently vv'as 
that an Inamdar of such a holding in unalienated 
Government village shonld not have the riglit to 
enliance the rents of his tenants wdien tire tenants in 
Government lands ŵ ere entitled to liold at an umdter- 
able assessment until the next Kevision.

M a c le o d , 0. J. :—The i)hiintitr sued to recover posses
sion of the plaint lands together M̂ tli Rs. 2-0-G for past 
damages and costs, alleging that the plaint propei’ties 
•were of his ancestral Inaini and Mirasi rights ; that tlie 
lands were let to defendant on an annual oral tenancy ; 
that the defendant did not pay rent regularly ; and that

YOL. XLIV.]
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1919. deCeiKliuit wus culled to piiy eiilianced. rent, but lie 
rcfuHed. The plaiiitilL prayed that in case a,ctual posses- 
Bion could not be abowed to he given, then in the alter
native (vnlianced rent at Rs. oO per yetir should be given..

The trial Court allowed the chiLm. [ii appeal the 
decree was reversed and enhancement was awarded at 
tlie rate ol’ the assessment ilxed by tlie Revision Survey, 
The learned Judge expressed tlie opialon tliat 1:1* lie was 
wrong on th(' question ol; enlianceuKuit, the maxiniuni 
enhancement shoukL l)e three times tlie assessment.

Now the title of the plaint!(1: is iiei'l'ectiy clear. It is 
based on a Sanad granted in 1727 by King Shalui 
Cliliaira]>ati of Satara to Nai*sitiliacliarya bin Narsinlia- 
bliat ol; 120 Bighas. 'J'he said Narsinliacliarya then mada 
a gift of 10 bighas in hivou.r of phiihtiirs ancestoi: 
Narayanacharya bin Madhavacharya aliout 17.‘)0, and 
thereafter at tlie recpiest of tlie donee, an order (Exhi
bit was issued by wliich. the gift to Narayanacharya. 
was recognised, and it was ordered, tiiat tlie 10 Bighas. 
should be continued in Inam to the said Narayana
charya and his hei is. It is (juite cleai'from the word 
ing of Exhibit (53 that what was granted Vî 'as the soil 
and not merely the royal share ol: the revenue. The. 
defendants admittedly are tenants in occupation of the 
land, and it has been found l)y both. Courts, that the 
origin of the tenancy cannot be ascertained, and no* 
satisfactory evidence of its commencement is forthcom
ing. Therefore tlie presumption allowed by section 8̂ } 
of the Land Revenue Code arises, and the defendants 
must be taken to be permanent tenants. But it 
does not follow from that that they are Mirasi tenants.

' Section 83 says nothing whatever about Mirasi tenure. 
Therefore ii; the defendants are permanent tenants they 
are subject to the saving clause in section 83 which 
jsays “ nothing contained in this section shall ail’ect the
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right of tlie lamllorcl (if ho- Ikivo tiu' . ânu« uitlier Uy 
virtue of agTeemont, iisâ ’̂o or otiierwiHt*) to «'nlnuict! the 
rent i'>ayable, or servTces rcndcrablo, by tiio tcMiaiit-.”

I t  c a n n o t  b e  d i s p u t e d  t h a t  t l i o  l a t i d l o n f  l i a s  i n  ( l i , ‘ 

c a s e  o f  a  p e r m a n e n t  t e n a n t ,  n o t  a n  ( ic(*i i|'aii» ‘y  ( . t ' l i imt ,  
t h e  r i g h t  b y  n s a g o  t o  e n l u u i c o  i Ih ‘ rr*nt.  It • . ' t ' ln.s [ d 

Ji a v e  b e e n  t h e  o p i J i i o n  oC tJie Io \V(M’ a p p e l I m u * r o u r t  M in t  
t l i e r e  h a d  b e e n  a n  a l i e n a t i o n  in  t h i s  c a s o  o l  a < i o l i n i t ( ‘ 

s h a r e  o f  t h e  v i l l a g e ,  s o  t h a t  s t ' c t i o n  l a k t - n  Ii»m* 
w i t h  s e c t i o n  2 1 7  o f  t h e  I j a n d  K e v i ' n u e  <' i)d;* a p p l j i M j .  

B u t  t l i e  i > h r a s e a  d e f i n i t e  s l i a r e  o f  H i e  i s ' v e n t u ?  o f  a  

v i l l a g e ”  o r  “  t h e  d e l i n i t ( i  s l i a i ' e  o f  a  v i l l a , ‘ i.s pt f 1‘f c t -  

l y  w e l l - l m o w n  i n  t h e s e  O o u r t n ,  : ind  ii c ; u m i ) t  h  • s n i d  

t h a t  a  g r a n t  o f  2 0  J i ig h a n  o r  10 H i g l i a s  m u ! d f  t h i '  c u l t i -  
v'-ated a r e a  o f  a  v i l l a g e  c a n  be; ( ' ( in s i r u i ' d  ,i * a / r r a n t  <*f a 
d e i i n i t e  s h a r e  o f  a  v i l l a g e ,  ' r i t e  r c . s u h  i, . (In* o n l y  

s e c t i o n  t h a t  a p p l i e s  i s  s e e l  inn | i l u -

l ) l a i n t l l l  i n  t h i s  c a s e  h a s  a  r i g l i i  l o  e id i a ' k  v‘ lu  r i - ; i ' . >i '  

a b l e  e x t e n t .  I t  i s  n o t  t l i s p n l e d l h a t  l l . - - r i i l i a i i « * (  u : ' u t  
w h i c l i  t h e  l o w e r  u p p e l l u t e  - I n d g e  c o n s id . .  r. d  r v a . ' ^ o u a b i f ,  
n a m e l y  t h r e e  t i m e s  t h e  as . ' i e ssnu 'n l ,  i inrea>-:uj ia}) ! »*.  
T h e r e f o r e  i n  m y  o p i n i o n  t h e  o r d c i  n f  tin* l . »w. ' i*  

a p p e l l a t e  C o u r t  i n  t h i s  a n d  t h e  c‘(nnj>a;»it>n n[ip<*al u M is t  
b e  m o d i f i e d ,  a n d  t h e  p lu in t i l V  w i l l  In* t - i i i d t M !  \n  , a - d i  

s u i t  t o  a  d e c l a r a t i o j i  t h a t  h o  is  e n t  it I f  J {«» r t «
-hanced rent at the rate of thr '̂o times tla» asst ,
The appellant will bo entith'd to the eo. :s of this aud tin* 
companion appeals Nos. VM to i;>7 of

Heaton, .I. :—AVô  are dealing 1um\ w ith J.uid ijt a 
surveyed unalieuated village. Thtj l.i id was t»ri-i^.aily 
granted to the phiintilf’s [>red(‘ce.sH<>jv v<M'y inanv w.uri
ago, and has now become iive survi .; nundit-rs in djin 
surveyed unalienated village. \ gai'hcr fmui liu* 
ments of the Courts below that the.se snrvry luniibv r̂  ̂
are entered in the name of tho pf iintUI wlio i;j tho

ILR9-2
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1910. liolder, and who lioIdH on, Bpocud ioi'iim, l)iit tliey are 
CLiUivatod by otlicr persons. The philiii.UI claims tliat 
tlioae otlier persons arc liis tenants. Ho waid ihat they 
were annual tenants. But at any rate he chtims that' 
tlicy are tenants, and tha(. as such he hns a riglit to 
demand increased rent from theni. Tii('y ropiy tluit 
lliey are Mirawdars, and that tiio {ihiintilV was entitled 
only to receive the fixed assessment or a/rc/r on the hind. 
In til is appeal we are really only conci'i’ned with, this 
question : whetlier the plainiifT is entitled to I'ecelve 
only tlic assessment, or Avheth('r he is (uititled to 
demand more'. The lower appellate Court lu'.ld tluit 
thcplaintill’ was entitled only to rectuve the assess
ment, an<l tlU‘ [)hiintiir lias now appealed to tliis Court. 
I am unfortunately unable to follow the reasoning of 
the lower appellat’e Court. But I tlrirdc a,t any rate Ins 
judgment displays some confusion in. the use of the 
woi'd ‘ Mirasdai* The word is used in two senses. It 
is used, as I think somewhat incorrectly, to mean ‘ a 
X-)erm.anen.t t e n a n t , ’ It is also used, as I think correctly, 
to mean ‘ a person wlio has'tlie occupancy rights of 
land that is to say, who is an occu pant, and not a 
tenant. If these two ]neanings are kept (jnite clear, it 
does not x)jerhtips g!*eatly matter that you use the w'ord 
^Mirasdar’ meaning 'a  tenant,’ provided that you 
realise when you are so iising it that you are speaking 
of a tenant. Now in this case it lias not been found, 
and I do not suppose it coidd be found, on the materials 
in tlie case, that the defendants are Mirasdars in the 
sense tliat they have rights of occnpancy, and are not 
tenants. I will here refer for a moment to the word 
'* occupant ’ as defined in tlie Land Revenne Code : 
•which is that it means ‘ a holder in actual posseBsion of 
^analienated land, other than a tenant.’ That is to say 
an ‘ occupant ’ is not a ‘ tenant -He has higher rights 
ihan a tenant, and there are occupants with such rights



even of alienated lands. But tlie finding in this case is 
merely tliat the defendants are permanent tenants, a 
conclusion that is reached by applying section 83. 
Now that conclnsion as a finding cannot, I thinlc, be 
challenged in second apî eal. Bat if it were challenged, 
the answer would certainly be very easy. The facts as 
disclosed by the Judgments of the lower Courts «liow 
absolutely conclusively that no satisfactory evidence is 
■forthcoming of tlie commencement of the tenancy. 
Tliere is a tenancy, but when it began or liow it began 
we do not know, and cannot ascertain because of tlie 
length of time that has passed since its beginning. 
That is precisely the case to which section 83 of the 
Land Kevenue Code axjplies, and there can, I think, be 
no doubt the lower Courts correctly arrived at the 
conclusion that the defendants were permanent tenants. 
But I think the lower appellate Court was wrong in 
the legal inferences that it drew from that position. 
Section 83 specifically provides that the rent can be 
enhanced by the landlord, if he has that riglit eitlier 
by virtue of agreement, usage or otlierwise. No doubt 
tlie landlord cannot plead tliat he has the right by 
virtue of agreement, but the usage is very widely 
■known and well-understood. Permanent tenants wlio 
have not the rights of occupancy are liable to liave 
their rents enhanced by their landlords. I think, 
■therefore, that the decree of the lower appellate Court 
must be modified by allowing that enhancement oC rent 
which it finds would be appropriate to the case ; that Is 
a total of Rs. 111-0-0, which is three times the assess- 

, ment of the entire survey number. That will have to 
be split np proportionately amongst the respondents in 
ifchese five appeals.
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Decree modified. 
J .  G .  R .


