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Before Sir Norm<tn MacUod, KL, C h ief Justice nuri Mr. Jm tice lUaioH.

B A L G A U D A  L A X M A N G A U D A  P A T IL  (onraiNAr. D e k k n d a n t ) ,  Ai-ri.;i.i.ANr 
V.  M ALLAPPA V IR U P A X A P P A  TOBCTIT (oitir .iNAT, P i . a i n t ] i . ' i > ,  

R e s p o h d e n t . *

Civil rrocedur$ Cock (A c t  V oflO O S ), mctinn -17, Order X X I ,  Rnlc. ( I ) —  
High Court Manual Rules 16 {2 )  and 17— Dcrrep.— Execution— SaU—  
Auctian-pnrchaser— Application to Collector in set aside ta le— C ollector 
hormd to refer application to Civil Court— Suspefisiou o f  Collector fi 'power 
to confirm sale till diapi)ial o f  oftplication— Remedy by a neparate tuit.

Once an application is made wifhin tho time limited by  law to the Oolioel.<ir 
to set aside a saly, tlie Collector is bound (o rnfer tbo apulication to t!n̂  (lonif- 
and all his powo.rB o f  confinniijg tiio pale aro miH[)i;nded until tlio disposal o f  
the application.

Ji/ execution o f a decree, the property in Hiiit war sold by th« l.'nlli'rior auif 
purchased by an outsider. The plaintiff jiid.i^meul-debt(ir duporfited the nioiioy 
with the Collector under Order XXT, Rule 89, Civil Procc.durf Code, liXlsj 
and applied to him in time to set aside the sale. In spite oi: tho appli(‘al.ioi» 
the Collector proceeded to conlirm the sole. The plaintilV having;- sued to wit 
aside th.e Bale, the contention waa raiwed that tho plaintilT nhonId liav(i jirocijc.d- 
ed in execution under aection 47 o f  tho Civil Procedure Code, 11)08.

Held, that section 47 of: the Civil Procedure Code, 1008, did not apply 
because the decree-bolder in the suit in \vhich execution was aBkcd for waw 
not a party to the proceedingn, which were purely between 1 ho judjL>'iin‘ i)t- 
debtor and the auction-purchaser who was an outsider to the original unit.

It is only when ([uc«tions arise between the parties to tlie unit in whioli 
the decree was passed or their representatives, that those (jUijHtiouH must hn 
iJetermined by the Court exee.utuig tho decree, and not by a scfparate Huil,

S e c o n d  appeal against, tlie decision of S. R. Ko|>{>i-- 
kar, First ClaBS Subordinate Judge, A. P., at Belgauiu, 
confirming the decree passed by A. K. Aaundi, Subordi- 
jiate Judge at Gokak.

Suit to recover possession.

* Second A.ppoal No 293 oC 1'J17.
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In tixc‘c‘ul.ioii of a (h'ci’cc in Suit No. 522 of 1910, tlie' 
plaint i)n)|)iM’ly was sold l)V llu'. ColIc'ctor of Belgiiiim' 
on tlio SMi Api’il IDIa. Tl was piiroliased l)y one ’ 
Balf^aiida for Its. 2,2(H) and tlio amount was produced' 
bot’on* i\w Colloctoi' on (,1k' ISl li May !{)15.

On tlici 12Mi April 191,“), tlui jiid^j^mcjit-dcbior paidi 
Jis. and Ks. 27-<S-() as 5 per cent;, on tlio oiuv
fourt h purriiaso nionoy to tlai Collector and. applied, to 
«et. aside Hio sale. The Collector issued a notice to tlie 
cU'ect that “) j)i‘ r cent, on the aiiclion price should be 
proiluced. Tlu‘ jud^nu'iil-debior produced Ks. 82-2-0 
before the Manilatdar on the 27tii Ap>ril 1915, and 
applied aj^ain on the oOth April 1915 to set aside the- 
fiale.

The Collector, in spite of the judgment-debtoi’s 
uxrplication, conlirmcd the sale on tbe 4th June 1915.

The plaintilf, judgment-debtor, tlierefore, brought 
a HU it against l^algauda, tlie auction-x)urcliaser, to set • 
aside tlic sale.

The defendant contended that the sections and rule*̂  
o f the Civil Procedure Code did not apply to sales 
hcddlu'i’ori' <he Colh'ctor ; that tlie application to set 
aside IIkj sah; (*ould nol be made to I ho Collector; tlial: 
the Collector had no author! ly to S(>t aside tlie sale; 
that the application ouglit to hav(‘^'been made to the 
Oourt within .*>() days ol! tiu' sal<‘ after producing 
amounts and that the del!endant had taken the t̂h 
amount to the Mamlatdar’s Oilicc withiji 15 days, 
"which the Ma,nilatdar rel:nse<! to accoi^t.

’'riie Subordinate Judge held that, in conformitiy witii 
the provisions of Order X X I, Kulo 80,i Civil Procedure 
Code, 1908, the judgnient-debtor had produced the 
required amouijt before tlie Collector and had applied 
to liim in time to sot aside the sale; that it was not



legal for tlie Collector to have confirmed tlie sale, 
witliout directing the applicant to the civil Ooii i.’t and 
until the civil Court had decided his application ; and 
that it was not legal to have received the fth amount 
from the defendant auction-pui'cliaser after the expiry 
of 15 days of the sale. On these grounds, the Subt)rdi- 
nate Judge set aside the sale and. awarded plaiiitill s 
claim for possession.

On appeal, the First Class Subordinate .1 udge, A. P., 
confirmed the decree.

The defendant appealed to the Pligh Court.

S. R. Pariilekar for A. G. Desai, for the api)oHant:— 
An application was made witbin 30 days to tlie 
Collector to set aside the sale, but in spite of it tlie 
Collector conlirmed that sale. Under section 7J, Civil 
Procedure Code, the Collector is a Court said to bo 
acting judicially ; and under Order XXI, Hide i)2 (3) tlio 
Collector’s refusal to set aside the sale is an ordei* of 
the Court and no suit shall lie. Fiu-thcr, it was tlio 
duty of the party to file an application in l.lie civil 
Court. If he chose his remedy in the wrong Court ho 
had only to thank himselt. Rule 17 n,t page U)(> ol* 
tiie High Court Manual ought to be read along wit,h 
section 71 and Order XXI, Rule 92, Civil Pi/oceduro 
Code, 1908.

Secondly, the plaintiff, an auction-purchnsor, ought 
to have proceeded under section 47 oT tiie Civil ,1’rooe- 
dure Code. He cannot bring a si'parate suit; 
Section 47 ought to bĉ  consi,ruec] veiy liberally so a.s 
to bring a case ol' an auction-pu.r(jhaser witliin its 
purview. It is a question relating to excMMition, 
discharge and satislaction ; and it is of the utmost 
importance that all objections to execution-sale should 
be disposed of as cheaply and as speedily as possible
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iinu. I siii))iiii. Ihi'ii tiuif. u. S('p:ifa.l(' suit lie, as it, in
haiT(Ml l)V scc t̂ion 17, Civil ProctHliiCode' ,

Ŝ'. / / ,  i k i l i h n l d ,  I ' of  Llif' r os i>o iu l (w i t  n o t  c a l k H l  u p o n .  

i\l A ( 'L E o i ) ,  0. :—1110 ( l i u ' c c H 'o f  I h o  l o w c i ’ a ] ) i ) o l l a t e
( '^oiirt is p o i ' r c c t l y  c . o n ' i ' c t .  MMio ru c ts  iirc! s i ' t  o u t  a t  

' i .  ' r i n '  l e a r n e d ,  . J u d g e  h a s  p r o ju M ' ly  u p p r e c i a t e d .  t h e  
r u l e s  w h i c h  r c h  r l,o l ! u ‘, eas (^  W h i m  a  d e c f e e  h a s  been.  
I r a u s l ’iM'iH'd l o  t in '  O o l l o d t i o i ’ f o r  e x e c u t i o n ,  a n d  h e  in is  
|)nl u p  t l i c  [ ) i ' oj )ei*ty I’oi- s a l o ,  a i n l  i t  h a s  Ix ' o n  s o l d ,

I licn he lias u (HM'tain, j>ovvcr lo (jonllrin the sale. 'JMiat 
isjLjivon lo hin>. hy Knle 1(1 Cl) at pain't'. 10(! ol’ the lli.^h 
('ourt iMaiuial which says : “ ''Plie p(.>wei* rel'erred to In 
l)ara '̂i‘aph 1 of sect ion .H12 of tiu' Uivil Proci'din'c Code ol'
18S:f [pi'esent Order X X I, Hnle (1) ol’ tlie Code of. 11)08], 
to pass an order conlirni liig a sale il‘ lu) application to.set 
ihf sale aside has bec!i made ’within tlie time liuiited by 
law, or if e.very application so luade has beeudisallowed” ; 
and Jiule 17 provides that the application to set aside a 
saU‘, if it is made witlan the time limited by hiw to 
Ihi' Colh'.ctor, sludi be rei'eri'cd to the C'ivil Court. It 
follows then that once an application is made within 
the (in](i limiti‘d by law to the Collector to set aside 
Iht' sah‘,, tht‘. (Collector is bound to ref(vr the api)llcation 
1,0 lh(̂  Court, becajise lit* lias no power wliatiCver to 
deal with, that, application, himself. But as soon as tlie 
upplicatioii is made to him within the time Jimited by 
law, which is HO days from, t he date of the sale, then 
all his powers of conlirmin :̂? the sale are suspended 
uutil that api)licatiou lias l)eeii disposed of. In this 
case he appeal’s t.o have î n̂ored the application to set 
aside tlie sale aa(,l pr<,)ceeded to coiilirm it. In so 
doing, lie was aetiuf̂ ' clearly iil/.ya and the suit
will lie for a declaration in lavour of liie j)laintiU* 
tliat lilie sale is void.

It lias been argued that the plai.uti.tl slionld iuive 
proceeded in execution imder section 47 of tlie Code,
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That section will not apply in this ciise, becausc Vm  
decree-holder in the salt in wlucli. execution was a.sk<.Ml 
for is not aparty to tl>ese proceedings, and it is only Avlien 
questions arise between tbe parties to the suit in wiiirii 
the decree was passed, or their representatives, liiat 
those questions must be deteiinined by the Coiirl 
executing the decree, and not by a separate Kuil. 
Here the decree-holder was not a party nor the 
representative of a party. The jiidgniont-debtor 
deposited the money with the Collector or tlio i\himla.t- 
dar, and then j)i*oceeded to ask the Oollect(>r to set 
aside the sale. The only questions which arose were 
X3urely between himself and the auction-purchLû ser who 
was an outsider to the original suit, and was neither 
a party nor a representative of any of t!ie pai’liies. 
Therefore the decree of the lower appelLato Coui’L 
was perfectly correct and the appeal must bj disuiissoLt 
with costs.

H e a t o n , J. :— I  c o n c u r .

Decree confirmed.
,1. a. Ji.
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ORIGINAL CIVIL.

B e f o r e  M r .  J u s t ic e  P r a t t .

M U R A D A L LY  SH A M Jl ( P l a i n t i i - ’ f )  v . B. N. LAN G  ( D e f k n d a n t ) ' \

P r e s id e n c y  T o w n s  In s o lv e n c y  A c t  ( I I I  o f  1 0 0 9 ) ,  s e c t io n s  3 8  ( h ) ,  5 2  ( H )  ( n  ) 

— A il ju d ic a t e d  in s o lv e n t — O r d e r  s m p e n d in i ;  d iH c h a n jo  b u t  jm w id in ; /  t h a t  t / n ’ 

in s o lv e n t  he d is c h a rg e d  a t  th e  e n d  o f  th e  s u s p e n s io n  p e r io d — O r d e r  n n d e r  

se c t io n  ( 3 S )  ( b )  a 7 id  i n  f o r m  p r e s c r ib e d  b y  th e  H i g h  C o u r t  M u le s  o p e ra te s  

a s  a  d is c h a rg e  u n d e r  th e  A c t — P r a c t ic e  o j  th e  l l i y h  C o u r t  r e q u i r im j  

a p p e a ra n c e  o /  th e  in s o lv e n t  to  o b t a in  a  f i n a l  o r d e r  o f  d is c h a r g e ,  i l l e y a l — - T l t e  

E n g l i s h  B a n k r u p t c y  A c t ,  1 8 4 .2  (5 & 6 Viet. c. U 2 ) ~ ~ C i v i l  Procedure C o d e  

i^ A c t V  o f  1 9 0 8 ) ,  s e c t io n  8 0  - S u i t  a g a in s t  O f f ic ia l A s s ig n e e  f o r  in ju n c l iD u  io  

r e s t r a in  th re a te n e d  a 7 id  im m in e n t  i n j u r y  to  p r o p e r t y — N o t ic e  n o t  necessary.

^ 0. C. J. Suit No. 339 of 1918.
I L B  9


