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No. 2 by dcfciidiiiii No. 1. T]ic trial Court Coiiiid tliut 
llu‘i-0 wiis 1 1 0  luoncy conKidcniLioii. tor tlie sale, and tluit 
as (lie plaininr No. 2 liad been ilio inisti'csw ol; defend­
ant No. U the real coiisidei’ation l!or tlio tnuiwaction waŝ  
past co-liabitatiou. Tbiit was not the case made out in 
tlie i)bihit, and il', as we are told, tlie point lias never 
boon decided in this Court, we are decidedly of opinion 
now (liat past co-liabltaiiot» will Jiot be '̂ood oonsidera-' 
lion for the transToi’ of pi’operty. Ĥ he facts of tliis case 

I'ven fncther, because it was not inerely tlie case of  ̂
piainlill’ No, iMK'in^-tlioi niislress of defcnidant No. 1, 
bill, of the conni'ction hctweini tJie (avo bein/ ’̂ adulterous 
;is phn'utill’ No. 2 luid a husband living?. Therefore it 
comes (o this that iJie (I’ansaction was really a gift, and 
iis iiie proi)orty was joint family property between the 
del’tMuhints, and there had been no partition, the fact 
that the first dofondant purported to sell half the lious(“, 
would not thereby effect a partition. Therefore which­
ever way we look at it, tlie plalntiil: must fail and the 
ii|)p(̂ al is dismissed witli costs.

A ppod I < I /.S' i n issed.
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(Ju/infiit-Jr.vrt'o— De/anll— Vtirlatlon— Conrt'a jMnr/.r lo rurij the ierjuH of 
couHtiut-decree.

Tiio pliiiiitilV Hiiod fur a declanuitm that an osteusiMu sale ileuil was moroly 
a mortgage duoil <uid that lio wan cntitkul to redeem the propi'rty. Tha 
parties arrived ai a ct)iiipromirio and a coi>gi,jiit-dei!reo was i>asHcd in ternw that 
tiio plaiiititl; do pay del'oudaut, willun o'uo nioath ironi tho 4 th Stiptcnibor 1017, 
a Buni o f  Uh. 1,100 and tho Survey No. 529 at Janiner should b« gl\"oa ia

Second Appeal iSio. 870 o£ 1018.



jjlaintilli’s possession as owner by defendant in February 1918 al’ toi icniDviii,^ 
that year’s crop ; i f  the above m m  was not paid by  plaintiir to (l-if(^ndant 
witliin one month, defendant should retain possession o f  the Survey number 
as owner. The plaintiff made default and the deEendant clainied that ho 
entitled to retain the property under the terms o f  the consent*(ieoroo. 
The plaintiff, thereupon, paid the sum into Court on the 2<ltli Novoiiibwr 
1917 and presented an application for extension o f  time mentioned in Ukj con ­
sent-decreef The lower appellate Court dismissed the application on tlio 
ground that it had no power to vary the terms ol! the conscat-decroo. Oii 
appeal to the High Court,

'H eld, that it would be open to the Court to relievo against a del’anlt of' 
the plaintiff on proper terms, inasmuch as the plaintiff paid the nmney still 
three months before he would get possession under the consent decree.

P er  Macleod, C. J . :— “ In each case the terms o f the cousont-tlecreo must 
be considered. The Court cannot lay dSwn a general priiicii)le that in 
110 case can the terms o f  the consent-decree be varied. ”

S e c o n d  appeal against tlie decision of M. I. Kudi’i,
i-Vssistaiit Judge of Kliandesli, reversing tJio (kicj’oo 
passed by S. A. Giipfce, Second Class Siil,)(ji*di.nal;e J udge 
lit Jalgaon.

In 191G, the plaintill* sued for a doclara,tion. tliat a 
sale deed of liis property Survey No. 529 at Jamnor, 
obtained by tiie defendant was in the nature ol‘ a niort- , 
gage. TJie parties arrived at au amicable sotUeiiiout 
and in accordance witii a coniproiniso application (tied 
by them a consent decree was passed oji. tlu) -ll li Sept,- 
<3mber 1917. The terms of the coiisent-decroe were :

- Tiie plaintiff’ should pay detcndant within one month IVom l.u-day Its. J,1()0 
<-‘ash, and the suit Survey .Yo, 529 at Jamiiin-should bn giv'eu in plaiijLiirH 
possession as owner by  defendant in com ing Magh (February al’tor
i-emoviug this year’s crop ; the assessment for 1018 sliould bo ])ui,l !>y d.d'ou.l- 
a n i ; each party to bear his own costs. I f  the aliove huiii is not {>aid by  
plaintiff to defendant within one month defendant sliould rol.iiu p,),sses;sioii ui: 
the suit number as owner.

It is also settled between the plaintiff and defeadaut that plaiutili: sliould 
pay defendant Rs. 400 iu cash withiu one moutij from lo-day and defeudaut. 
(jhould handover post<esBioa o f  Siuwey K o, 526 to plaiutiff as oivnor iu acxl, 
Magh. ”  ' i
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10 ly. Tlio ])lainiilV railed to jniy tlio siiin witliin. one montb 
but Jic clepoHil,0(1 the amount oC lis. 1,500 in Coart on 
tlie 2()tli 'NoYt n̂ilxM’ li)17. Tlio doreiKliiiit refused to 
accH'pt tlie a,nioii!it and chiJnuMl to retain tlie 
under the terms of the consent-decree.

TJie ])laintiir, tlicreupou, made au application to tlie 
Ckmrt prayin^ '̂ tliat 1,ho lime stated in tlio consent decree 
for the pa.yun'ut should he*, extended and the del’endaiit 
fciliould be made to accept the amount deposited in 
Court.

•'i.̂ iie S u b o r d l n a t o  . lu d i^e  b o l d  t h a t  t i m e  w a s  n o t  o f  t lm3
t\sHenco of tbo contract in the case, and diroctetl. the 
<lefondant to acci‘pt the amount deposited in Court aiul

On appeal, tlie Assistant Jiidf '̂o reversed the decree 
and dismissed tiie phiintiiV.’s application. He bold that 
the parties litul entered into a solemn agreement upon 
which they based their rights and liabilities and tliat 
agr('(‘mi‘nt bt'ing (MnboiliiHl in a consent decree, the 
Court had no power to extend, the time : Laclilntin 
V. Jana

Th(‘ i)laintill*"pt‘ jiiion<‘r appeaJod to tbe High Court.

P. /i. Shi lift fie, for the app(‘llant =— r̂iie lower Court 
lias misconstriK'd the consent deci'ee in <|uestion. The 
terms of lliat decree show that time was not of (lie 
CMsence of tlie contract inasmuch as the defendant was to- 
give possession of the sail, number long after the plain Liir 
had paid him Ks. 1,100 within the stipidated period;, 
liosides the plaintiiriiad paid, the amount before tlie 
date fixed for giving bacic the possession of tlie bind to 
him and so it is a valid payment under the (;omj)vomiHe. 
The case r(;portcd in Lachirani v, Janu Yesu '̂  ̂ relied 
upon by the lower appellate Court does not apply t he 
Court is not precluded from granting equitable rel ief to

W (1 9 U ) 16 Bom, L. R. 6G8.
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the parties ill appropriate cases goveriu'd by coiisciiL. 
decrees. I rely upoA tlie b’’till Bench case ol’ Kris/ina- 
la i  V .  Ilari Govlnd̂ ^̂  and Sitaram Narcuian Oka v .  

Mahadaji Ballal OkcP .̂
B. G. Rao, for the respondent:—In this casî  the 

Court has to construe the terms of a consent dccree. 
Under the terms of the consent decree in question, it 
was x)rovided that if the plaintiff did not i>ay ivs. 1,100 
■within one month from the date oE tlie decree, defend­
ant was to retain possession of tlie plaint 
owner ; in other words the i)arties contempla.ted that 
time was of the essence of tln̂  contract. When once a 
consent decree is j)assed the relations of the i)arties and 
their rights and liabilities are solely governed by that 
decree, and the Court has no power to aifoi'd e(]iiitable 
relief to tiio parties by varying the terms of the d(MT0(‘, : 
Lachiram  v. Janxi YesiiP. In the Full Bench cane of 
Krishnabai v. Hari Govind^^ the Court gave eqiiitabh^ 
relief against forfeiture on the ground Mial; tlie I'elal ioiis 
between the parties as created by the decrt;e were those 
of landlord and tenant. In the present case no such 
relationship exists. Therefore the Full Bench case of 
Krishnahai v. Hai i Govind^^ does notai)ply a.s poinlod 
out in Lachirarn v. Janii Yesu^K Plaintiif having made 
a default inpayment, the defendant is entitled to retain 
possession of the suit number as provided in the ckjcreu.

M A C L E O D , C. J. :—In this case the plaiatilE sued for a 
declaration that what appeared to be a sale de(;d of the 
plaint property was merely a mortgage deed, and that 
lie was entitled to redeem the property. The parties 
arrived at an amicable settlement and in ac.’cordniice 
with a compromise apiilication filed by tlieni a consent 
decree was recorded. The terms are set out at j);ige I 
of the print. It w ill be seen that with regard lo one

(1914) 16 Bom. L. R. 668. ( ly o f l )  31 Bom. 16.
(3) S. A . 903 o f  1916 (unreported), G-9-1916.
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Sili-vey number the pliiiiitifr luul to pay Ra, 1,100 to tlie 
(l(*t'(‘n(lu,nt within one nionJh t'rofu the dale of tJu" 
conscnl (l(K*i’(io. in i io  a,l)ovo aniomit was not paid, tlie 
(li'IVMKhrnt was (MitiUod to rotain poHSCHsioii of tlie suit,.V.VKli WHAO , r ,1JntfAM. iunnheras owjum'. in a,ny event he was entitled to 
remain. In powses.sion nntJl the Pebrnary I'ollowing for 
I ht; purpose ol’ renioviD|>’ the crop he had Hown. The 
phii nliJV made il(!l'ault and the (!el'en(Ian.t claimed that 
Jio was entitled te ri'tain. tiie pi’operty under the teinis 
of (he decree. 'Vho. phiiidKl paid in Ks. J,500 lor botli 
th<'pi’()[>crtie,s on tlie 2(ith ]sU)vt‘mbei’ 1917, and tlieii 
prosen tod an application l‘or a dechu’atiou. tlia,t time 
sljiled ill the ct)nipi’omist' application was not ol the 
<*sri(nvce- of tlni contract, Tiie trial Court allowed the 
a|)j)licatio,n. An appeal against tliat order was snccess- 
fui, th(* learned Assistant Jndgc  ̂ holding that tlie 
pni'lit's bad (u)me to a solemn agreement upon which, 
t hey based tlicii- rights anti liabilities. It was held in 
Lachirani v. JaiLU where there had beeti a
consent decree wliich provided for the payment of a, 
C(‘rtain sum i'ound. due by tixed instalments, and it was 
providt'd that on failure to pay two instalments the 
phuiitiir was entitled to recover jjossession. of certain 
lands, tiie plainfcifi- was entith'd to taice possession, of 
IIk? property after tliere liad be<.;n a default and the 
(,k)urt liad no power to vary the consent decree. Tl:ie 
Pull Bench case of Krlshnabai y ,  Ilarl (iuvhuP'^ was 
I’efcrj’ed to in tlie ju.dgment, and it was held that that 
case W a s  in.apj[)iicable where the relation of. landlord 
aixl tenant was not created by the decree. In 

' K i ‘ ’. s J u i a b a l  v. l i ' a r l  ( J o u i n c P ^  there was a consent
decree wliich, establislied tlie relation between, the 

of landlord and tenant. Tlie plaintin; the.n (lied 
a suit claiming tliat by his action, tlie defendant had 
forfeited his rights created liy that consent decree, and 
tlie Pnll Bench considered that the consent decree 

(i> (1914) 16 Doui. L. R. 6C8. (190G),31 Bom. 15.
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constituted, an agreement between tlie parties, and was Ji**’’-
to be dealt witli as if there had been an original agree- 
ment between the parties out of Court, and, as under Ditoi.i
8uch an agreement made out of Court the Court would 
relieve against forfeiture, so the Court would r(‘,lievo 
against forfeiture under tJie contract created l)y tlio 
consent decree. Therefore in each case tlie terms oC tlie 
consent decree must l:>e considered. Tlie Court cannot 
lay down a general j)rlnciple that in no case can the 
terms of a consent decree be varied. Now tlie consent 
decree in this case amounted to a decree for redemption.
The plaintifi: mortgagor had to pay info Court a certain 
ftum within a month, and if he did not do so, certain 
consequences arose. In every decree for redemption 
where a period for x^ayment is described, it will follow 
til at if default is made the mortgagee has certain rights.
He can ai3j)ly for foreclosure or for side. But iintil ht> 
lias foreclosed or sold the property, a Court of E(|uity 
will always be disposed to grant relief to tlie defanlting 
mortgagor. In this case, although the plaintiff might 
have paid the amount decreed within the month allowed, 
he would not have got possession until the February 
following, and that evidently was considered l>y tin'
Court and by the parties wdien they arranged the 
compromise the importtmt date. It is trne tiiat under 
tlie consent decree tlie defendant for a. certain ])oi‘io(l 
would lia.ve the advaniage of his money and also wouNl 
have tlie advantage of possession. But wo t.hinlc it 
would be open to the Court to relieve against a del'aiilt 
of the plainti ff on pi'oper terms. As a ma,ttei‘ of fact 
the plaintill: paid in the mont'y by the 2(ith November, 
still three moutJis l)efore he would getpossession. ujider 
the consent decree. We tJiiiVk. tliererort', tliat heiw 
entitled to recover possession ol’ tlie property on. paying 
interest from a month from the date oL'the decree uniil 
tlie 26th of November 1917 at (! pe.r cent. The appeal.
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1010. >!•('. will 1)0 allowod wiili cohIh InniiH and the 
lo\V('r apjx'lliiio Court.

riKA’i’uN, ;— VVIu'n oiK'p it is (M)iK!0(le(l tluit we have 
lioi’o, (hoiigii it takî s tlû  I’orui of a (lecrce, what is 
,siil)Hlantial 1 y a (*ou{rac-t, Ukhi I think tlio principle, on 
which (ht‘ (kn-ision in ICrisIuiahai v. JLu'i GovindP̂ '̂  
\v:is ap|)li('S. Thi'ii 'vhc'lhor w<; apply the rule
as <o { i!iK'l)(‘ iii|4’ of rii('('KKCiUt'o ol' tiio conliract, or the 
gt'iUTal priiiciph' (hat whoi'o you havo I’oiatlons of 
Hiorl^'agor and inorl|̂ ag<M\ aliliou^di the time maybe 
li.xod for thcs })aynuint of l.ho luoj'tgaiL̂ o debt by the 
ronlrafi, tht' u)()rt/>a|4'<H- would still bo (Mititlctl to pay 
tli<̂  moi’igage (h'bt until the relation ot mortgagor and 
mortgrigee had ceased to exist, tlie [•esiilt is tlie same. 
'I'lu' eoiitracr wo, are (•ojKĤ rned with, is of ccmrae 
ptK-uiiar. i t is in some ways likt'. an agreement to 
pnreiiase property on the j>art of one person and an 
agrt'evuinit to Kell on the part of another. It is in some 
was-s like a moj-tgage where the provision is that the 
tuoi‘tgag(‘ debt shall, bt; paid on a particuhir date, and 
1 ha ton  a later date the mortgaged property should be 
i‘eatoi't‘(l to the moi'tgagoi*. lJut although it is iiecnliar 
in its b'rniH, it sinnns to me tin'i contj'act is one to which 
tiiĉ  prineiples governing contracts for tlie sale â nd 
imreliase of iinmoveable pi'operty, or contracts of 
mortgage, might well be applied, and ought to be 
applied. \ t they are ax^plied, then it follows, as it seems 
to me with no room for hesitation whatever, that 
altliough a date was lixedfor iJie xiaymeut, the payment 
that was made in this case will be allowed to operate 
as a proper payment under tlie decree, though it was 
made some two months later than tlie time fixed. 
I agree, therefore, that the appeal should be allowed 
witli costs In this Court and the lower ai>pellate Court.

Decree reversed.
J G R

w  (1906) 31 Bom 15.


