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ceremonial competence ; and | do not think that tlie
fact of her having ai; infant son, who died prior to the
adoption, could put an end to lier power to adopt wi th
the consent of her father-in-law.

It is not necessary to consider in tlus case whctlior
the adoi:)tion would be valid if the infaiifc son liad
attained ceremonial conii®etence ; and | desire not to bo
understood as expressing any oi:)inion on the gaostioii.
J desire to add that the fact of Taiiu having an. inlaiit
son does not appear to have been relied upoQ hy eit-liei*
side in the lower Courts: and there is no iidiiig on
this point." It is recited as a fact in the deed executed
by Pandu. Even if Tanu had no infant 8u | thiniv
that the adoi”tion of defendant No. 11 by her witli. the
consent of lier father-in-law would be valid.

No question is raised in tJiis litigation as to tlio vali-
dity of the plaintiff's adoi”tion by PaiidiL on the Tooting
of Tanu having an infant son at the date of the adop-
tion.

I would, therefore, confirm the decree of the lower
apiellate Court and dismiss the appeal with costs.

Cruivip, J.;—1 concur.

Decree confirmed
R R
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1019. Tlic phu'ntilT, a docrcc-holdi'r, wuh, wlioii siiiikiiifj; to recovor poHsession of tlio

pnijHTty uiulor lliti (lecn-e, ()D)slnu'tetl I»y (lefciulants who claimed to ho inort-

IJAXMI- in pos.sossioii. The plahitill' tlicn [I'lloil a suit, as provided I>y
SIIANKATI

Ordrr XX I, link) 103 of the Civil I'rooedurc’ Codo, to cstahlish his right to ,
DH\SILVKKAR
posHOHKioii of the

[)roperty uiid alleged tiiat the mortgage relied on by dofeiid-
11AM.iAiui.vi  ants was a shiitn.

Tho Court couiiug to the conclusion that the mortgage wan

I sni‘Ai.h". not a hliani, the plaiutil'f applied to he allowed to coiivcrt his suit into ono

for I't'deniplioii —

/I<;l=/, that the plaiiiLitV should not htf permltt(Ml to alter the nature of tlio
.suit from a suit for possession into one for' redemption,

as it would entirely
alter the (eharaoter of tl«! suit,

hIHST appeiil. from tlic (leci.sion ot Karsaiidas J. Desali,
Additional. Fii'Ht Ola«a Siibordiiiatc JtidgG at Alimed-
iibad.
k
Suit to rccover possessioii.

One Snrajbliarthi, a Gossain, was origLnally the
<owner of the proi>erty in dispute. On liis disai)pearanco
iji 1S86, liis son Dattabliartlii became tlie Moliant of the
property. In 1902 Dattabliartlii went on a pilgrimage.
A rumour liaving been ailoat of Dattabliarthi’'s death,
Wa,f>:hbharthi, as the Chehx of Snrajbharthi, became the
Moiiant. Hin claim to tlie Moliantsliip was challenged

b)* Bliivabliarlhi, who stated that he was tjie Chela of
Dafctabhartiii.

Bliivabliartiii next sued Waghbhartlii in the Mamhit-
dar’'s Katchery to lecover possession of the ]Jproi)erty
and obtained a decree. In the meantime, Dattalihartlii

ajDpoared, and was put in x~ossession in .execution of the
decree.

In May 190% the property was mortgaged by Datta-
bharthi and Shivabharthi to Sliivanath for Rs. ‘i,000 ;

and re-mortgaged to Shivanath for Rs. 5,000 in October
of tlie same year.

In 1907, Waghbhartlii sued Dattabharthi, Shiva-
bharthi and Shivanath to recover possession of the
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property. Waghbliartlii and Sliivabliartlii referred 10'J.
tlieir disputes, to arbitration. On tlic 21th April 1007, LM
the arbitrators delivered tlieir award, wliereby Datla- SHANKAH

bbartlii was to give up claim to tlie Moliantsbip on Di'vsion'ca,
receiving Rs. 1,201 from Waglibliartbi. A decj'eti was hamiaitiai
jmssed in terms of the award. The amount of Rs. 1,201  vshkamy
was paid to Dattabharthi on the 1st May 1007 ; and on

the 14th May Dattabharthi passed a registered roleaso

giving up his claim to the Mohantship and its pro-

perties. Neither Shivabharthi nor ShLvanath wore

l)arties to the decree.

Afterwards Waghbharthi filed a Darkhast to recover
possession of the property under the decree passed in
terms of the award. He was obstructed by Sliiva-
bharthi and Shivanath in recovering possession.

This led to a suit by Waghbharthi against Shiva-
bharthi and Shivanath to redeem tlio mortgage ; lut,
the suit was dismissed for default in Deceml)er 100S.

In 1910, Waghbharthi again applied to execu te tlie
decree; but this Darkhast also -was dismissed for
default. . [ ]

About that time, Dattabharfclii and Shivabharfclii
mortgaged the property to Shivanath for Rs. 9,000.

In 1911, Waghbharthi also sold the property to the
plaintiff ; and assigned the decree to him in 1915.

In the meanwhile, in 1()12, ])attal)harthi and Sliiva-
bharthi sold the property to the defendants, -wlio paid

off*the mortgagee Shivanatii and took a reconveyance
from him.

The plaintiff first applied' to execnfco the decree for
taking possession of the property ; but he was obstruct-
ed by the defendants. He applied to tlie Court to
remove the obstruction, but the Court dismissed the
application and referred him to a regular suit.
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Il 1919, ilie phiintifr liled tlio present suit, under
Orch'r X X1, Rule 103, of the CUvi! Jrocedure Code, to
establiwl) liiH riglifc to the pi'eaent i)ossession of the
property.

in the slioes of Shi viiiuitli whose mortgage-riglits they
had purchased.

Nhe trial Court lieid that the two mortgages ol 1904
wci'Cbo}ia fide and the defendtints could rely on them.

The piaintil! thereCdro applied to the Court to convert
his suit into one lor redeeming tlio mortgages. The
Court declined to give iiiin the permission. It ordered
fclie suit to be (lianiissed.

The i)hi,intltE appealetl. to tlie High Court.

G\ N. Thakor, Tor tlie appellant.—The lower Court
‘took all the evidence, framed all the issues and found
a majority of the issues in favour of tlie ai)pollant, e.g.,
it held Bhivabhartlii was not the disciple of Datta-
Dharthi. It lield tliat the amount, of Rs. 10,000 was not
paid. It held, the suit maintainable. It has, however,
refusetl to give me relief orj. technical grounds.

1 contend on facts that the mortgage of 1901 sliould
have been held to be nominal and withoat considera-
tion. The lower Court was bound to consider whether
any amounts were paid under the said mortgages. If
no amount was in fact paid the suit should have been
decreed. The evidence of the mortgagors would shQw
tliat nothing was paid.

The lower Court erred also in holding that the
remedy of the appellant was to bring a regular suit.
This was the.very thing contemplated by the order of
the High Court. AIll the necessary issues were framed
and evidence recorded. There was no reason why all
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tjiiestioiis should not have been finally decidea in the
present case.

[Macleod C.J. This is only asuit under Order X X1,
Eule 103 and yon cannot have all questions decided in
this suit.]

I subQiit it is an error to regard tlie x)reseiit suit as a
continuation of execution proceedings. The Pi;ivy
Council ruling relied on is no autliority for the proi)osi-
tion. M1t was a ruling relating to tlie question of coiirfc-
fees which the trial Court has obviously nrismider-
stood.

TI”e High Court’s Order in ~First Appeal No. KhS of
1913 directed in appeal that 1 sliould bi-ing a suit to
get rid of the mortgages. This is virtually tlie suit
contemplated by the High Court. | am not ne(*OHsarily
confined to particular reliefs even if this suit is trt'atoil
as one under Order XXI, Hale 103. | rely on Sadiv
bm Ilaglm v. Ram hin Govind™\ ~"eh will show
that I can ask for and obtain all kinds of i-eliel's In a
suit like the present. Order XXI1, Rule 103, pi'ovides
fora “suit ” and it is a complete misapprehension of the
Code to say that a suit under Ordei’ X X1, Rule 103, is a
continuation ©f the execution ])roceedings.

I further submit that | should have been allowed to
claim redemption in this very suit. There was no
objection to taking accounts and claiming redemption
in this very suit. Tliej'e l)eing an issue as to considera-

tion the Court should have proceeded to find ii])on it
and then to take accounts.

Even now | pray that | sliould be allowed to amend
ihe plaint if necessary anfl have a decree for rediMup”®
tion on taking accounts jiassed in my favour.

(0 (1892) 10 B(.m. 608 at p. 61"
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This Oourl iihvays uHowh aiiKuuiiiHmtrt to avoid
inuliiplicity oT pi'occedings. “Yiuv inatcfials being on

the rocoji'd Ls no ]icjii(li(c to the rc'wpoudeiit. |
I'cly on Parshotatii Biiais/um/i‘ar v. lhnnai Ziinja\¥»
N\ Ji<umnhh(il v. and other Hniilar cases.

The new Code allows ainondinDniH ot jdeadings at any
Ha™e.  Jirthls case | asked l'oi’ redcrvi><i<n in the lower
coui't hcfore jvidgiuent.

Tlio sul)se(iuenl salcK being inelVective and the only
ol)sti‘uct,ion heing the mortgage oi! tliere Ib no-
miMon why 1| Khonld not IX allowed to remove the
«anie by red('eming on ptiyment of the amoiint found
cine, and wliy the Court Bhouhl not have proceeded tO
lind the amount due under the mortgage.

1. Divatia, for tlie reHpondent, not called ujion.

MAcliEoD, C.J.;— Tlio x”roperty to wliicli this suit
refers is wituated in Ahinedabad and Icnown an tlie
Diidhadhai’l Yadi, which waw managed by the Mohants
of a certain te\")le. The last Mohant \vas one Suraj-
Wiarthi who.e=(ffsappeared jn 1S3G Thereafter one of
his sons ])attaJd)hartlii took his phvce until he went on a
pilgrimage. In 1002 a reporli iiaving been received
that he was dead, one Waglibharthi was installed on tlie
(Jadl alleging that he was a Chela of Surajbharthi.
One Shivbhaj'tlii. claiming to be the Chela of Datta-
Nharthi filed a suit, in the JVramlatdar's Court for jiosses-
Kion. Meanwhile Dattabharthi returned and a decree
\Vas passed in Shivbharthi’s favour in 1901 under
which Dattabharthi got possession of the Yadi. Datia-
bliarthi and Shivbharthi mortgaged the- pro])erty to
cne Shivnath in 1901 for Rs. 3,000, and again executed a
fresh mortgage, wliich consolidated the 1st mortgage, on
tlie 25tli October 1904 for Rs. 5,000. Bhivnath got
possession of the Xioperty as mortgagee. Then Wagh-
bhartlii filed a suit for possession against Dattabliartlii..

0) (1895) 207Bom. 196. @ 903) 28 Bom. 163.
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Shivbliartlii and Sliivhath. Waglibliartbi and Datin-
bliartlii referred tlie disputes between tlieiriselves l.o
arbitration, and iindel* an award decree tlie i™roperty
was awarded to Waglibliartlii on payment of Rs. I,2(/
to Dattabliarthi. TJiat sum was Hai-IMM ion.
which was recorded. It must be noted tliat Bitivriatli.
and Shivbharthi 'svere not parties to these irroccediii.i'S
Wagbbharthi then attem] )ted to obtain iK)Ssossion >)f
the iorox)erty under the award decree, but owing to tiu;
opidsition of Shivnath and Sliivbbartlii lie did iiol
obtain possession. His next stop was to lilo g i'('denrp-
tion suit against Shivjiath, and that was disnjissod Tor
non-payment of court-fees. In 1910 he again attempl-
ed t©issue execution under the award decree, but that
aj~plication was dismissed for default. In tb(' sani®
year DattabhartJii and Sliivbbartlu executed anotlKU
mortgage to Sliivnath for a total ol' Rs. 1,000, \vliich
included the Rs. 5,000 belonging to the inorigagc™ of
1904. It was obvious that Dattabharthi was tlion adopt-
ing an attitude opposed to the award decree. In

ary 1911 m\\:aghbharthi agreed to sell to Laxmlsbanlcai',
the present plaintilT, but the sale deed was not registoixul
iintil the 21st February 1912, and it was not until 19\.")
tiiat AVaghi.)harthi assigned the award decree to thofHii-
ehaser. About the sanie time the sale deed to Laxnii-
«hankar was registered, Shivnath, DattabliartJii and
Sliivbharthi purported to sell the pjoperiy to the
present del'endants for Rs. 25,000, and Shivnath was
actually paid Rs. 12,000, and lie passed an indemnity
bond undertaking to refund Rs. 12,000 if it wasfoiind ihal
the vendor had no title. Laxmishankar in 1912 Issued a
Darkhast to execute the awai'd decree and execution
was opposed by the present defendants. He then
applied by Miscellaneous Application No. 87 of 191 ,to
liave tlie obstruction* removed. That application was
made under Order XX I,Rule 97. The Court rejected the
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appliciitJoji Hiul said llial, the applicant iimst, bring a
j'o™ulai* wuil il! I wanted possession I'roni Sliivnatli, tlie
original niortgii“w, 0oj' his roi)resentatives, under tlie
circ'.iuustaiu'os stat('d above. Hedid not attenij)t to enter
into an iiujuify \vlielber tiic claim ot tiie niortgagee to
be in possession was good against, (ho applicant. The
applicMnt app(®aled :l'roin tijat ord(‘i and the order was
coiilirnK'd by a (hicn'e ol; the High. Court in First
Appeal No. KIS ol' 191)}. The judgmen t says : “It is clear-
ly for (he 1)Qiiefil ol the purchasers ol: Shivnath's righta
viiuh'r tlie dii>d <)f2'n-d h'ebrnaiy n)l.’>to Iceep alive these
morlgage i-ights. \\{ ctiunot liohl that they have been
ext iiiguishi‘il. it may be a (juestion, whether Shlv-
< in a suit broughi. against Sliivnathji or his trans-
who wort' not pa,rties to the award decree”.

Thereupon the pLai nti Liiiedtliis sidt under Order X X1,
liule IOH. Jt states: Any party not being a jndgnient-
tlwblor against whom an order is made under Rule I)S,
Uuh'orliul(* 10l may institute a suit to establish,
the right which he claims to the present i”ossession
of ilu' pro]){' rty; but, subject to the result ot such suit (if
aiiv), the ordei- shall be conclusive”. There must fle
some distinction bd wtH*n a rc~gular suit and a suit filed
unde!" Order XX L UuLe 103. There is a specific x)eriod of
liinilation prescril)cd for suits brought under Order XXI"
Jtule 103, namely. Article 11 A ol; the Indian Tjimitation
Act. But that only applies when tlie Court dealing
vdtli an applictdJoD under Order XXI, Rule 97, entens
upon an inquiry ajul investigates the claim—see.
Rustamji’'s Limitation Act, 1). 215, referring to Meera-
din Saih v. Jidhisa and other cases cited -in
foot-notel. Bui if it ai)i)ears that the Oonrt decline»
to enter upon an inquiry regarding the validity or
otherwise of the mortgage or other title on wliicii

(1903) 27 Mad. 25.
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tlie person obstructing tlie iiossesoion of the dccree-
liolder relies, and directs tlie decree-liolder to bring ii
regular suit, flioii it seems to me tliat it is no use loi'
tlie decree-liolder to bring a suit under Order XXI.,
Rule 103. He is referred to tlie ordinary prot;cdure
to estalilisli a claim which he seeks to make againsf,
the x>roperty. . In this case as tlie 8ul)ordina.to Judge
had. made jlOinquiry into Ilie validity of Shivnath's
mortgage, but merely directed tiie decrec-iiohlcr to
bring a regolar suit, aud that order was condrmed by
the High Court, it follows tliat no conclusive order had
been made, aud the decree-liolder was eu.titled to his
ordinary remedies to estalilisli liis right to the pi‘Qj)Orty
clciiimed by fShivnath, and he could only do that by
getting the luortgage set aside. TIliissu.it now uiider
appeal, although, tiled under Order X X1, Rule 103, is dealt
with by the learned Subordinate Jddge as a rt'gular
suit™ Altliougli he came to the conclusion that tlio
phiintifl! ought to have tiled a regidar suit, and not. one
under Order X X1, Liide 103, still a very large number of
assuej™ were raised, a,nd a great deal of evidence relating
to tliose issues was taken, and the learned Judge canie
mp the conclasion tliat Shivnath’'s mortgages were not
nominal mortgages or without consideration.

Tlie plaintid, considering the attitude of the learned
Judge as regards the mortgages of Sliivnatli, seems lo
have then asked that the nature of tlie suit shoidd be
-changed to a suit for ledemption. This rc(Juest was
mdis™iliowed, ajid we think rightly, as that would entirc.-
ly alter the nature of tlie suit, wlicthtu* it was brought
under Order X X1, Rule 103, or whether it had lieen.
brought originally as a regular suit. It seems to nu'
that the iiuding of the learned Judge tliat the mortgage
was not purely nominal, and without; consideration, is
justified by the facts of the case, since so far back as 1S)07
‘Waghbhartlii had tiled a su,it to redeem Shivnatli, and
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tlier(™]))y ;ulnnttc'(l tliat ilu™ inoi'tgagc was valid, and the
only qiu'slion to DNt\ (*,Onsitkjod’ vas what was the
iimountduo to the ivioi'tgagco so lhat the luortgagor
con 1l l'odeem. the inori.gage, and these fwI'S were

H(Mroctly well-known to the phiintif. who bought
Waghbhartiii's rights in li)ll.

Mr. Tliakor for the nppeihint vei-y strongly iirgccl
US to allow him to rtHleem on tlie ground that a
great deal ol' evidenee which has been taken on the
issue's in tli( case with iHgai'd to ilu) history of the
parties and their relation to the pi'opei'tiy in suit which
he tiled would all be thrown away. No doubt the
rtdes witli regartl to the amending ol' pitradings are
very wide, but the (Jourt is geni'rally sl.rongly opi)OHQ(
to allow an ajni‘iidment wliich entir(‘ly all(;rs the nature
J[ the suit. The suit was onb readly, atthongh it was
jiot spccitically so stated in iJu' phiint, to get. rid ol' the
mortgages in favour of )Shivn;ith, and having "failed to
do tliat, the plaintill.’ now wants to turn round, and to
alter the miture of the suit to mak(”™ it one based on the
validity of the mortgages, the only (Juestion being
what anujiint. tli('plaint ilV sliould pay to redeem the
rnortigages. tn a rec(Mit case which was beilore the
Court of Appeal ,In I'highuH.l, a suit was (lied, lor damages
for breach of contract. The defendant pleaded that
tliere had been negotiations between the parties after
the breach, the residt of wliich was a sect)nd agreement
in discharge of tlie alleged cause of action for the ori-
ginal breach. The Court found that the original cause
of action liad disappeared, for the had agreed
that that breach slumld be coiisidered as satisiied. Then
the piaintiil asked for leave to amend his suit so as to
make it a claim for damages for breach of tiie second
‘agreement. The trial Judge disallowed that request to
amend, and the Appeal Court supported him on the
ground that tlie nature of the suit being clianged™.
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It was far more convenient that tlie claim for damages
for breach of the second agreement should be brouglit
in a separate suit. In my o"Dinion, therefore, the decree
dismissing the suit of the learned trial Judge must be
upheld and this appeal must be dismissed with costs.
The cross-objections in view of our finding do not arise
and must be taken as withdrawn. No order as to costs
mof the cross-objections.

Heaton, J. —We are deciding this case as it was
put before the Court by the plaintilli. It is a suit
to recover possession. The principal opponent to tlie
suit is one who claims as being a inortgagee and wiio
claims to be in possession in virtue of the mort-
gage. The plaintiff claims to dispossess him. If the
conclusion is arrived at that the defendant's claim
under the mortgage is not disproved, then the suit
must be dismissed, and that is tlie conclusion arrived
at. | speak of a mortgage though there are sevei‘al, but
I have in mind the earliest mortgage of all, one of 1904™
or rather the second mortgage of that year. It has been
said that the property Dattabhartlii was mortgaging was
not his to deal with ; secondly, that the moi'tgage was
nominal; and, thirdly, that the consideration was never
paid. These matters have all been dealt witli in great*
detail by tlie trial Judge who has written avc'.ry long
«and a clear judgment and has aMived at derinite 11jki-
ings on those points against the plaintiff. It seems to
me now that we have looked into the facts of the case,
that the Judgment of the Court is unanswei*al)le on
tliese'particular points that he has decided. It seems
to me quite impossible to hold in tlie clrcaiustimces
disclosed, that Dattabliartlii moftgaged a property
which was not his to mortgage, or in which lie had. not
:an interest wJiich he could mortgage. We think it
impossible to assert that the mortgage wasnominal or
that it was without consideration. 13ut the plaintillL
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lias s(,rf)linNiy WB = ullow him to arnend. Uk'plaint
and coiivtM1 (lie suit intd, al any [l'utc altiViiativ(>ly,
claim for redemption. It is perfeclly trac tliat the
iiK(niry made by tiio trial .Tndge and tlie decjsion ai-jiv-
liave to bo eovercd in a redemption Hiiit, and fi-oin tlie
plalntitrs ]J)oint ol' view it would ]> very eoiiveiiient
tlial, he sliould liavo liis prc'senl. elaini Tor redemption
d(*lerrained in this suit, where tlu'.ro is already a ~reat
deal of the (-ridenee regrnn'd for tlie purj)ose. But
the suit itself was bi'ou™Mht quite elearly and definitely
to show thal' thei*e was no niortgal.ve whicli he need
redeem. It was foni*ht out on those allt'p:ations, and
the appc'al here Avas most strcniiiously prc'ssc™d on the
same allefi‘alions. Ko it cohk”s to this, nd itis a Aery
common praciice, tilat wduMi a party has obtainc'd a
cU'cision against liini in thti iiighest Court of Ap])eal to
which he can resort, then, lie says “ Oli ! now that you
have decided ajraJnst me on the gronnd on, which I
brought my svdt, 1 want to put in an alternal.iv(™ claim,,
and have tliat decided.” We are very fref]iien.tly asked
to allow such, recpu'sts and sojiuUiiues Awe do it. i3ut
in my own minil there' is no (h>ui)t tliat a tendency to
accede to re(juests of that kind is an. onconrag(i]Jnent to
card @B and slii)shod pleading, and may be an en-
conragenient lo dishonest pleading. In. tliis i)articnlar
case | amvery strongly of opinion that we shonld not
accede to the plaintiif's request. 1| think we sliould
confirm, the dismissal of the suit by the trial Court. |
agree to the oj-der pi-oi”osed.

Aj)peal dis)nisse(L



