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lino. li'ivc to accept (irst ot nil Mint the rule as to
i*ivacy applied in this iiei™ hboiirlicod ; and, secondly,

Motitai, tliat it applies to the phiintilv. Tliat being so, tho
MILANAL (juestions whetlier his privacy was real before tiio
pi'csLMi t additions to the dei'eiidant’s liouse, and whether
that privacy is now invaded l)y reason of those addi-
tions, are both pai'eiy (piestions of fact. They are not,
aiul cannot, as fiir as i can see, be questions of law.
The .lud™e below lias found on tliose questions of fact.
He is rif?Nit in his application of e law, and I' think

his dticision must }je allirnied and tiie appeal must bo
disniissed with costs.

I'AS.

Decree confirmed.
J G R

APPET.LATP. CIVIL.

ikfure Mr. Justice Shah and Mr. Justice Crump.

|‘n0 KIISJINAJI SAKIIAMAM DHSIIPANDE (oiuuinal Defkndant), AnMci-
LANT f. KASI1Il.LM nJad .M(>TITI)INSA.HIOB IIAVALDAIi and otiikkk
(OUKUNAL Pr.AIN I'IKI's), lIKSmMNMKNTS.

Indian Limitaiion Ad (I1X. of 190S), scction :J(), Article 110— Mortf/a{/e </
Vatan lands— Death of mortrianor— MortnniZor's mn rccovpring pnnKcsnion
of lands— Suit hij niovti/afiee to recoxier morttjagc money— Linutatiun—
Covenant in the inortf/aye deed to pay mortyaye money.

In 1803, certain Vutiui luiulh wore luortgc'iged with puHKiiHsion for Uh. 2,00(J
for a period of twelve yoai'H by tlio Vatimdar. Tins iiiurtgago deed coiitaiMed
a covenant : “ If tluTC bo any hiudram'a to tbn continnaiico of the hiiitl, 1
slinll }tliy the said biiiu together with interest thereon at the rate of one per
cent, per mensem out of niy other estato and pcrijonatl}” in the year in Arhich thy
hindrance may ariae”. Tlie muHgagor liaving died ui 1901, hia son recovered
poaaesBiun of the lands in 101-1 on the ground that on the death of the mort-
gagor the mortgage bocauie void under H*etion 5 of the Bombay Hereditary
Offices Act, 1877. The mortgagee thereupon Hued to recover the mortgng«
amomit with interest relying upon the personal covenant in tlio deed i —

Mi

Held, that the claim was barred by limitation.

* Second Appeal No. 233 of 1917.
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Held, further, that the covenant in the mortgage deed only meant that the
mortgagor was personally liable to pay tlie aniouut if any liindranco to posscH-

sion was canaed in his life-tinie.

Held, also, that inasmuch as the mortgage canu) to an end in [1'JOl, the
-jiossession of the mortgagee became that oL’ a ti'ospasHor, and the receipt of rout,
or profits after 1001 could not be deemed to ho [|>aynient for the purpose of
section 20 of the Indian Limitation Act, 11)08.

Second api”eal from the decision of A.  JVlontgonuijrii',
Assistant Judge of Belgaiiiu, reversing the decret’
X)assed by N. J. Wadia, Assistant Judge of Belgainu.

Suit to recover a sum of money due on a mortgage.

The mortgage in question was x"assed on tlie Jtl» May
1893 by the defendant's father to tlie fatlier of I1h>
plaintiffs for Rs. 2,000. It was for a period of 12 yeats
and referred to Vatan lands. Tlie deed of inoi-tgage
contained the following covenant:—

“ If there be any dispute about tlie laml on the j)art of the lihanbau<ls uc of
4UIV body else, | shall settle the same. If thert' I>e luiy hindnuK-o tu the
continuance of the land, | Hhall pay the said Kiun tngothor with interest

thereon at the rate of one per ceuti per mensem out of my other ostati'" and
personally in the year in which the hindrance may ari.se.”

On the 8th April 1901 the mortgagor died. The
mortgage thereupon became void under section 5 ol the
Bombay Hereditary OHices Act. The mortgagee, how-
ever, remained in possession of tlie hinds after llie
mortgagor’s death.

In 1913, the mortgagor’'s son sutxi to recover jjonscs-
sion of tlie lands witli. mesne profits foi- tlio years 1910
to 1913, on the ground that the mortgage had beconu®
void under section 5 of tlie Bombay Hereditary Olliccs
Act on tlm mortgagor's death. The siut was decreed
and the mortgagor’s son obtained possession of tJie lands
on. the 21st Marcli 1911.

On the 2nd June 1911, the mortgagee’s son Bued lo
recover tlie mortgage amount wvitli interest from the
mortgagor’s sou.
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The trial Coiift. disinissod tlio .siiil, on, ilie froiiiKi tliiit
it was )Kiri‘cd by liniil-alion. I, was <¥ opiniou Liitil the
pi‘i-soiial I'cinedy (Minnul only till, the (jli May 11)11, i.e.,
uj) to six yoats after tlio torinltialJoii of tho i)oriod ol
Uv('i VOyears on llio Gli May It was idso of ox)i nioli
that on Ih(" (h'atli of tho niorlgagof in H)01, tlie possos-
sion of tlu' nioi'lgaf”oo IxX'caukK™ that of a trospassor and
Hk' paynK'nt of I'IMt by liini up to li)Oi) ilid not servo as
payuKMil. within tho moaning of soction 20 of the
Indian ljiniitation Act, .I0S

(On aj)i)cal, howovoj’, lho iowtn* aj)i)ollate Court came
to liie conclnsion th:it Ihi". suit was not barred by
jiniitatioii, on the following grounds :—

ri.iiiitillK now K»i! 1(1 llu; moiiny (Mthecr on Ilu) rnovtgago or on tlu;
| HisoiKi! jiroiiiisi'. to pay. Tiic luWer Court lias lield that the suit is barred
liy iiiiiilution. Hu Tfar aa tlui cliurgo ou IO laud is coiicunied, tlic bond

lioeamc altH(»luii;ly void ill 1001 ou tho death of the mortgagor, who had
oiJy a lift- intcri'st in tin* property ; .ho tluit i)laiiitin'a caimot recover I>y sale

th<-u' si'carity. Wlietlicr tliey can rceovcr or not from the defendant
[(r=0UtUy or ratlicr from tlic estate of defendant’'s father depends ou the
|H'riod uf iiuiitntiou. If phiintilffci were eonlhied to their promise to repay the
murtj*'ugo money within twelve yeara from the date of bond, they wonhl
certainly, as foinul by tlie lower Court, be out of time. From tho time- when
the mortgage became void plaiutiflH were in p(jsse8Hion as treapassera and
their ptwaotiPion docK not avail them under section 20 of the Limitation Act.
Tlio liindH were not during that period “ mortgage lands ” within the mean-
ing of the section. Tho twelve years stipulated for expired in 1005 and
rocovcrioH made of that period did not extend the time. Tho suit, therefore,
BbotiUl have been brought within six years from 1905. It waa net brought
11111014; and so far as it is baaed on a promise to pay within twelve year«
it ia out of time. But there is a atipulaiion in the mortgage, which | hav«
already tranalated. That atipulation is a contract that if and when the
mortgagee is deprived of possession the personal eatate of the mortgagor ahull
be liable. Noav possession is a pure question of fact. Plaintiffs were actually
in posseaBiou up till in 1914. And though as a matter of fact the order of
tlie Court in original Suit No. 1065 of 1913, granting mesne prolita
against them has deprived them of the fruits of the possesaion, their cnune
of action did not arise until they were actually dispossessed. |, therefore,
find that the suit has been brought within time.
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A decree was accordiDgly passed in tlie plaiiitillH’
favour awarding tiie amount ol; tlie inoi-tgage wiili
.interest.

Tlie defendant axDpéaIed to the High Court.

S. S. Patlmr and Z= R. Mcuierikar, foj- the appel-
lant:—The iH-esent suit is l)a]JTod hy rcsjiulicata in
virtue of the decision in Suit No. ]J)> of under
Explanation 1V, section 11 of the Civil I'rocochu’®™Code
of 1908. The covenant contained in (he niorigago deed
on the strength of whicli the lower Court hold tlie
XMaintilFs suit to be in time “ mightand ouglit to have
been made a ground of defence” in that suit. Tlio
Dresent suit is not at all based on the covenant. The-
cause of action is given as having arisen on the 2lst
of March 1911 the date of decision ol' the Suit No. I0O
of 11)13. The lower Court has inatle out an entirely
new case for the plaintifl's. Besitles, the very fact (hat
interest is claimed in this suit lrom [i)())-13)10 onwurds,
i.e., from the period when mesne profits were allowed
in the previous suit and not from the chite of actual
dispossession, clearly shows that the suit was not
based on the covenant. The covenant in question is
the usual covenant for quiet enjoyment, which is found
in every usufructuary mortgage. It is not at ail in-
dependent of the mortgage and was good so long as the
mortgage subsisted, i.e., in the pre.sent case diulng the
life-time of the original mortgagor. The very words
of the covenant show that it can have Jio indopenthMit
existence apart from the mortgage. As the mortgage
was good during the life time of Uie mortgtigor under
section 5 of the Vatan Act, the covenant could only
refer to the life-time of the mortgagor. What must
be considered taken as security for the debt is th(; right
which the mortgagor possessed at the time of the
.mortgage and nothing more : Ganyahai v. Jkmvant

W (1900) 31 Bom. 175.

IK

Kasium

»
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The Jlarties to ib(* (k'(M knew tlie AMatan nature of the
property and must he taken to have contracted with

reference to the existiiiff law. Tlie covenant relied on
must therefore be interpreted and construed as secur-

nioi-tgafvee’s titli™ to retain possession, as long' as the
mortgagor couUl assert it under the Yatan A/ tind no-
longc'r. The inoi'tgagoi' cannot be exx)ected to gxiarantee-
(juiet possession lo the niortgjigee after liis own death..
The covenant could not survive the original inortgagoi’.

A siniihir covc'nanl luis leen interpretx'd in Par-
altoludu Vfribhdi w (lihatrdsaiujji di not ennrhig
Deyond the Jife-liine of the mortgagor. Further, tlje
eoveiiant is merely a personal covenant not binding
iipon the sons of tlie morl.gagor. It does not refer in
terms to his heirs and successors as did the covenant
under c:onBideration in ParHhollani VeribliaVs case™\

Jaijcikar with A, (r. JdJenal, for (lie resi)on,deirts:—
As regardn (lie (juesMon of ms Judicata we say that the-
preseiit suit is -not harred by res judicala by the
decision in the pi't"vious suit ])ecause we could not roly
on (lie coviMiant in (juestion iii. that suit as we were
then in possession and theri' was no ]>reach of tiuw
covenant. ~lhe (uruse ol: actiion for the present suit
a.i'ose only on tlu' dtile of th(* (k'-cisioii in Suit No. 103"
of 191> when a (U'ci'ee for possession was passed
against iis in favour of the appellants.

As regards the covenant under consideration, ai®
submit tliat it is im independent covenant and tliat
thongh the mortgage deed may l)evoid under the Vatan
Act yet the covenant to pay tlie mortgage money
though contjained in the same instrument is good: see,
Javei'bhal Joral)hai v. Gordhan Karsi

Besides, a Hind u son is under a pious obligation to-
I>ay off all the debts of his father which are not Jainted
mwith illegality O*immorality.

(19.16) 41 Bom. 5401 (3 (1914) 39 Bom. 358.
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Lastly, we submit tliat our suit is saved from linii tii-
tion under section 20 of tlie Indian Limitation Act as wo
were in possession as mortgag-ee till our dispossession
in 1914.

Shah, J. —The facts wiliicli. have given rise to this
second appeal are these,—

On the Gtli of May 1893 the i“rescnt defendant’s l'atin'r
I>assed a possessory mortgage for Es. 2000 in favour
of the j)laintiffs’ predecessor-in-tille. Tlio :nu)i'tgag(™
related to Vatan iDroperty. On the Sth oi' April ItHjl,
the defendant’'s father died. The jn'esent dej'onclant
filed Suit Ko. 106 of 1913 to recover possession of the
land and in the alternative for redemption of the
mortgage. In Aj)ril 1914, a decree was passed in favour
of the plaintiffs in that suit awarding tliem possession
with mesne profits for thi-ee years. The present suit
was filed by the heirs of the mortgagee to i*ecovi'i*
Hs. 3,000 (Rs. 2,000 as principal and Hs. 1,000
interest), on the 2nd of June 1914.

The trial Court held that the monc'y claim was
barred by limitation and dismissed the suit. In apj)Qjil
the lower appellate Court came to the coucliisioii (Imt
the possession was in fact taken from the i)iaiiitiirs in
1914, that under the covenant the cause of action arose
iit the date of dispossession, and that the claim was
within.time. In the result the ])laintiffs’ clain] was
allowed.

The defendant has a])pealed to this Court, and it is
urged in support of the appeal tiuxt the plaf ntiirs’ claim
is time-barred and that the point reiied uj)on by thii
Ijlaintiffs relating to the covenant in the deed is res
judicata in virtue of the decision in Buit No, 100 ol
19137,

In the view which we take of the point of limitation

urged in this ai)peal it is not necessary to exj)ress any
ILR 83 : "

KiilHUNAU
SHAAM
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opinion as to tlie poiiifc of resjudicata raised on behalf
of the (.lefenclant.

* Apart from the offect of the covenant to wliich we
sliall prcaontly rcrer, itis clear tliat under the document
(lie money was payable in twelve years from the date
of th(™ (h)ciunent and Miat tlie suit not having been iiled
within six years from the expiry of the twelve years
mentioned in tlie deed, it is time-barred. The covenant
relied upon by the x~Mntiils runs as follows : “ If tliere
be any dispate about the land on tlie part of tlie Bluui-
bands or of anybody else, | sliall settle tlie same.
If thei'e b(i any hindrance to tlie continuance of tlie
land, 1 sliall pay the said sum together witli interest
Un'reon at the rate of one per cent, per mensem out of
my other estate and personally in the year in which
th(* hindrance may arise.” The lower ai”pellate Court
has construed this covenant as meaning that the
mortgagor undertook to i>ay the amount in the
vear in which the hindrance would arise, and as the
hindrance arose wlien the possession was disturbed,
tu> liability to pay under this covenant arose at
the date of the hindrance. It seems to us, however,
that on a i“roper construction of this covenant it
jcally means that llu® mortgagor undertook personally
to pay the amount if any hindrance was caused to the
possession during-his life-time. Tlie mo Itgaged p roperty
being Yatan land, the mortgage conld have operation
only during the life of the mortgagor. Under section 5
of the Bombay Hereditary Ollices Act, i11snot competent
to a Vatandar, witliput the sanction of Government, to
mortgage for a period beyond the term of his natural
life any Yatan property to any person who is not a
Yatandar of the same Yatan. It is not disj>uted now—
and in fact it has been held in the suit of U)lH-that
this mortgage was operative only during the life-time
-of the mortgagor according to law. It is clear from the
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reasoning in Pcivsliottcmi Vevthlicii v. Ohliolmsci7i(jj
Madhavsangji that the parties must I)C taken to
Jiave contracted with reference to. tlie existing hiwW
Reading the covenant in that light, tlie mortgagor
personally if any hindrance were caused during Ids
life-time. The covenant does not refer iji terms to his
heirs and successors. The mortgage as such caiut; to an
-end on the death of the mortgagor; and the pui'pose
of the covemint was fulfilled when no liindninc.e was in
fact caused during the life-time of the mortgagor. We
~re, therefore, of opinion that tlie date of the siil)se-
gquent dispossession or the hindrance caused to the
enjoyment of the i“roxerty after tlie deatii of the
mortgagor has nothing to do witli the question of
limitation, and that tJie time cannot he taken to

such hindrance.

It is urged on behalf of the resx)on(ionts that in any
case tlie suit is saved under section 20, sub-section (iJ)
of the Indian Limitation Act whicli provides that

where mortgaged land is in the possession of tux
mortgagee, the receipt of the rent or produce of such,
land shall be deemed to l)e a payment for tlio purpoHo
of sub-section (1). ” It is clear that after the deaih of
the mortgagor in the present case thi'. possesHioii of Die
original mortgagee was the possession of a ti'i'spasscT
claiming a limited interest In the property as a- uiorl-
gagee, but not the possession of a mortgagee. Within
twelve years from the (h>ath of thc' morlgagor the person
entitled to the property put forward eJl'octively a elainj
to tliis property against him, and, in our opinion on The
facts of this case, sulKsection (2) of section i}) haw no
application. The plaintift's’ claim, thiMvl'ore, is ch,?ariy’
timebaiM'ed.

AAU101())41 Bom. 54G.
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Tlio roaiilt tliercfore is that we Jillow tlio appoMI™
reverne tlic clecrco oT tlie iower ii])i)ollato Court, aiitl
restore tliat ol' tlic trial (™urt wij.h costs ol! tliis appeal
and in 1Jic lower appellate Court on the plaint!(Ts.

The cross-C)l)jections are disnrissecl. with eosts.

Decree rerersecL

1. 11.

APPMLLATE CIVIIi.

Before Mr. Justice Shcidi, ami Mr. JuRlire Crump.

DNYANU iiH PANDU CHAyYAN (oiudiNAi. Praintikf) Ai*i*kilant,
TANU KOM BALAKAM CITAVAN and otkkus (ohiginai, D kI'MWdakts),.

KIGONDMNIS®

TThi(hi lav— Adojitio?!— .hinlor dmi/iJiiftr-hi-luv} adoptbifj a son with the ccni-

~ent of her father-in-laxe— VnWulit>i <f the adnpiion.

P, n ITiiidn, had a koh living in union witli liiin. Tlu; sou died during' 1" h lilV;-
lime leavitif® him surviving two widows. Of the two wi(h)WH, the junior hud a
Hon, wlio alao ditid a minor without uttainiuf™ ceromonial compotence. P ndoi)t-
ed the phuntiH' as his i-on.  TiUtur, tlio jiuiitir ~idow adopted defendant Ko. 11.
wllh tlio consent of P. 'I'ne pIninlifT sued tontendinp;' that the adoption ot

defendant No. 11 was invalid :— |

Held, that the adoption of defendant No. 11 was valid under Hindu law.

The preferential right of the senior widow to make an adoption exists when;'
the widows inherit the property of their Imshand, that is, when the husljand
is a separaied momher of the familJ» Even then it is subject to any authority
givSn by the hushaiid to tli9 junior widow to adopt or any express or ituplie<T

prohibition by the husl»and against tlie senior widow.

The doctrine of the preferential right of the senior widow to adopt is not
extended to a case where the husband dies in union with his father,™ and where’

the widow can adopt if at all with the consent of lu!r father-in-law.

mVithoha V. referred to.

Second Appeal No. 502 of 1918.
W (1890) 15 Bem 110.



