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I agree with the remarks made by the learned District,
Judge. Itiscertainly desirable tliat there should be
houie further publication of tlie notice calling for claims
(;lian the mere i)nblication in the Govefmment Gazette,
Under section 14 (1) the notice would be published in the
Government Gazette and in Hkich other manner as the
(lovernor-in-Council may, by general or special order,
direct, and | think our best course is to send acopy of the
in‘oceedings in this case and our judgment to Govern-
ment, suggesting that some special order should be made
under section 14 (1) of Mie Court of Wards Act with,
regard to the furtlier publication of notices calling for
d;ums under that section. At present this appeal must’
10O dismissed witli costs.

Heaton, J.:- -l agree.

Decree confirmeilL
J. G. E.

APPET.IATE CIVIL.

Jhfors Sir Noriium Madcod, KI., Chief Justice, and M r. Justice Ueaton.

iMANICIVLAL MUTILAL, hkih anh i-KiiAi. kei-ue.skntativh of PARIKII

MUTILAL VKD hAL, kincic deohaskd (okioikal Dkfkndant), Api'‘El-i.ant

\Y4 MOHANLAIj] NAROTUMDAS (original Plaintii‘f), Ueki-onhknt.'n
IUI/ht of pricaay— QmInuMU'y r/tjlit oj privacy in Gujarat— JtivasioH oj'

prim cij an. aclionahle icroruj— Lijim c tloji.

Til'.; plaiutilf, a resident of Ahmedal)ad, sued for an nijuuction to restrain tim
defendant froni invading the privacy of liiw I>nd--rnnin by opening a window in
the additional Rtoroys erected by Inin. The Dihtrict .ludge found that the
plaintiii: had a right of privacy to the particuhir room and granted the injnatt-
tion prayed for. On appeal to the High Court,

Meld, that iu the province of Gujarat the customary right of privacy unwt
be taken to have been proved and the invasion of the right was au actionable

wrong.

Second Appeal No. 51B of 1918.
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Mdit/shanlcar Ihmjocan v. Trikam Nari®i™“™\ rc'liwl on.

Second appeal against the decision of B. C. Kennedy,
District Judge of Ahmedahad, modifying the decree
'‘passed by M. M. Ohoksi, Additioinil First (/lass Su!)-
ordinate Judge at Ahmedabad.

Suit for an injujiction.

Plaintiff and defendant owned liouses facing on(®
tinotiier over a narrow Kkiiadki (iane). “Fhc plain (ill*
=coinphiined that the defendant wlnle ii'pairijig hiH
house put two new windows in his third Illooi* and
.added a fourth floor ; that througii the windows d(‘fend-
ant was able to peep into the plaintilfs apartments on
the second lloor and thus his irivacy was interfered
with. Plaintiff prayed for several injunctions against
the defendant as follows :(—Lowering of house to old,
limits in order to prevent diminution of light and air,
removal or obstruction of windows on the thii'd and
fourth, lloor so as to secure privacy, removal of onw.%
so as to j)revent discharge of water on, the ])]ainiiir«
=cliowk.

"7iG defendant contended tliat there were (wo
Avindows'In Lis tliird floor for nearly fifty years and
the neAV windoAvs were i)laced Avliero tlie old whulovvs
were ; that tTiere was no interrereiu’( witli. the plai iitiirn
right of privacy, tliat tlie eaves were' not ox((‘tide(}

the hiiilding of the n(‘w storey.
The Subordinate Judge (lisinisH('d tlu' phdnliirs Huit
hohling that the two windows in the third IhKir of the

defendant’s liousci wore not newly opeiuHI ; :ind (hat
tlie plaintili: Jiad not enjoyed the Tigiit of priva(!3®

On appeal, the District Judge iiekl that the windows
were new and created an invasion of the pluiutill’H

w (1867) 5 Bom. II. C. (A. C. J,) 42.

iTANKNLA,
Moxu.

MonVNLAE
NAitoruM
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right of privacy. He, thcrreforo, granted an injunciion
restraining the defendant from invading tlie privacy of
the plaintiffs bed. room.

The defendant apx)oaled to the High Court.
G.N. Thakor, for the apiielhmt.
H. V, Divaiia, Lor tlie respondent.

Macleod, C. J. .—In tilis case the i)lainti(l; sued Tor
several injiiuctions against tlie defendant, his neigh-
bour. He succeeded in getting an Injunction from (he
District Judge restraining the defendant i'roui invad-
ing tlie privacy ofhis bed-room by opening a window
in the additional storeys erected, by him. The Judge
has found as a matter of fact that- tlie privacy of ilie
Dlaintilf was not invaded directly before the house of
the defendant was raised, and he has given efVect to
the decisions of this Court which have lield that in the
Province of Gujarat there is a customary usage wiiich
niahes an invasiou. oi: privacy an actionable wrong, and
that a man may nofe open new doors or windows in his
liouse, or malce any new ax>ertures, or enlarge old ones,
ill away which will enable him to overlook those por-
tions of his neighbour’s premises which are ordinarily
secluded from observation. Tliat is laid down in M.aid-

slian/ccir Hargovan v. Trilcam The Court
said: “ A series of decisions extendiDg over a long
number of years [ and commencing with, 1 Borr. ]

has settled the question”. Those decisions mus! no
doubt have bee.ii l.ound<d on evidence, at any ratc™ we
must presume that, and as the case cited has never
been over-ruled,, in second appeal it is impossible
lor us to say that the decision on a question of fact
was wrong. Therefore in the Province of Gujarat thiti
customary right of privacy must be taken to have been
proved. The only ground uj)on which it may be argued'

w (1807) 5 Bom. II. C. (A. C. J.) 42.
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that tlie decision of tlie learned District ,TiulfX wan
wrong’ was tliat tlie pliiiiitifl: bclore tix' ([(.IcMidiuit
altered Ills building had no privacy foi- tins paVliculiir
room. For, if already there was a window in the
defendant’s house which looked dirc”ctly inl.o tIx?
plaintiffs bed-room, it would nuiko do dili'ereiiee if
more windows were added which also overlooked the
plaintlirs room. But the learned Judge has found as
a fact tliat theplainliil;'liad a riglii; of privacy of (his
particular room arid that right of pi*ivacy wns iioi:
affected by the fact that a man with n Hexil>h» neck
standing on the defendant’'s Agashi (which did not
actually belong to tlie house in. dispute), niigiit Ixi rd)le
to crane over and tlrus see a portion of tlie i)laintiirs
bed-room.. That, as (he learned. Judge rcvinarked, would
be a positlvf’; act of spying. | do .imt think (hat i(
could be suid that tlie plaintid' has not a,C(luir('d g right
of privacy for his bed-room, merely because a person
by doing something, which lie ought n.ot to do, inigld.
be able to look into a portion of it. In my opinion,
therefore, the decision of the learned Bistri<;t Judge
was right. The appeal should bo dismissed with costs.

Heaton, J. —I1 agree. It was argued that the some-
what i”ecidiar excej>tion to the general law wbic.il has
been applied to the Province of Gujarat really ought not
to be ai:>plied. We have an instance of it in (\U. case of
Manishankar Hargovan v. Trllcam NasiM® and it
is now too well-recognised to be BucceH8fnlly (lispn(:<HI.
It is not contended in tliis case tbat the person
aggrieved l)elongs to a class who do not by cus(,on]
obtain the benefit of tihis law as to privacy. It may lie

there are people on Avhom this peculiar custom confers’

benefit}, and others, who do not take that l)enclifc. But
no point of that kind is raised here. Therefore wo

w (18fi7) 5 Bom. H. C. (A. C. J.) 42,

mil).
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lino. li'ivc to accept (irst ot nil Mint the rule as to
i*ivacy applied in this iiei™ hboiirlicod ; and, secondly,

Motitai, tliat it applies to the phiintilv. Tliat being so, tho
MILANAL (juestions whetlier his privacy was real before tiio
pi'csLMi t additions to the dei'eiidant’s liouse, and whether
that privacy is now invaded l)y reason of those addi-
tions, are both pai'eiy (piestions of fact. They are not,
aiul cannot, as fiir as i can see, be questions of law.
The .lud™e below lias found on tliose questions of fact.
He is rif?Nit in his application of e law, and I' think

his dticision must }je allirnied and tiie appeal must bo
disniissed with costs.

I'AS.

Decree confirmed.
J G R

APPET.LATP. CIVIL.

ikfure Mr. Justice Shah and Mr. Justice Crump.

|‘n0 KIISJINAJI SAKIIAMAM DHSIIPANDE (oiuuinal Defkndant), AnMci-
LANT f. KASI1Il.LM nJad .M(>TITI)INSA.HIOB IIAVALDAIi and otiikkk
(OUKUNAL Pr.AIN I'IKI's), lIKSmMNMKNTS.

Indian Limitaiion Ad (I1X. of 190S), scction :J(), Article 110— Mortf/a{/e </
Vatan lands— Death of mortrianor— MortnniZor's mn rccovpring pnnKcsnion
of lands— Suit hij niovti/afiee to recoxier morttjagc money— Linutatiun—
Covenant in the inortf/aye deed to pay mortyaye money.

In 1803, certain Vutiui luiulh wore luortgc'iged with puHKiiHsion for Uh. 2,00(J
for a period of twelve yoai'H by tlio Vatimdar. Tins iiiurtgago deed coiitaiMed
a covenant : “ If tluTC bo any hiudram'a to tbn continnaiico of the hiiitl, 1
slinll }tliy the said biiiu together with interest thereon at the rate of one per
cent, per mensem out of niy other estato and pcrijonatl}” in the year in Arhich thy
hindrance may ariae”. Tlie muHgagor liaving died ui 1901, hia son recovered
poaaesBiun of the lands in 101-1 on the ground that on the death of the mort-
gagor the mortgage bocauie void under H*etion 5 of the Bombay Hereditary
Offices Act, 1877. The mortgagee thereupon Hued to recover the mortgng«
amomit with interest relying upon the personal covenant in tlio deed i —

Mi

Held, that the claim was barred by limitation.

* Second Appeal No. 233 of 1917.



