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APPELLA^rh: CIVIL.

Be/iira Sir Norinati Marlcod, K l., C h!rf Justice, and Mr. Jnsfice Heaton.

B A l  I ’A l i V A T I  DAiiiiin'Kii di'- K A W l l i n A S  L A K l l M I D A H  and widow 

v)I-' C I l l I N I L A L  l U ' K l l A N D A S  (nlilUlNAI- ri-AINTlKK), AiM'KI.LANT V.

K o r e m h r  l , ) A Y A r . l lA I  IM A N C II11 AJJA.M ani> (n i iK i is  (omciNAb Dkkknoaxts)

______________  KkHI’ONI'KNTS. ^
IJlmlH l aw— — De e d n f (jifi hii iridoii} and nc.d rererHium)—  

TraiiH/er (if a Ki>crt HiKjciiSrtioiiw— l>'ift ('haUcmjc.d bij the. reversioner after 
widow'x de.tilh— Jnraliditji o f  <jift nu fa r  as revfraiiniir's interest concerned—  
TnuiHjrr Ilf Pro/tcrtii A ct ( IV  o f  fSS'J), seeiion II.

Ont.* K leaving a wiiluw (I, ti non H and two daughttu’s P uml J.
On ITk (ieatli (> btH-iuuc hm lu'ir. lu !8 ‘.>1 and oiu; ol; tliodaiij^liU'rH F gifted 
juvay i,w(» proporiioH Lo dcl'uiidiuitH Nort. 1 to 4, huiw o f  the deeoased daughter J, 
purporting to (jonvoy thuHO proporticH hy Cl m  the life  tenant and by  P a» th(; 
next rovorHittner. In 1011 G having di<'<l, P iilod a Bult to reco vcr 
propm-ty Crtnu the doncen undor.the g ift o f  1891, on the ground that, the decVt 
agaiuHt her wan invalid as it convi^yed her ciianee o f  surviving (I and .siiccted- 
ing to thf  ̂ i>roperty aH reversioner. Both the lower Courts diHuii.saed the snil. 
 ̂ On appeal to the High Court,

Held, tliat the deed o f  g ift  to defiuidants Noh. 1 to 4 wan good only a« rogard.s 
Ihe lift! interest o f  Cl and was had as regards the transfer o f  P ’s ehanet! o f  
itncecssion, under stirtion G o f  the'1'ransfi‘r o f  Property Act, 1882.

SICC’O N I) Mi)i,)eul. iig'aiiisi tlui dcciHioJi of 0 .  I t  Datar,
Joint Eir.st, Ghiss Sitl)OfcniiaU‘ Judge, A. P., at Siirat> 
coulirniiiig Uio docri'c passed i ) y  P. C. Desai, Johit 
^uborduiate Jud̂ î e at Sural.

if

Suit to i'ccover possession.
Tlie property lii Biiit originally beioiiged Lo one 

Kashidas. Kasliidas died in IJSdS U'a\̂ ing a widow 
Gulab, a son (lliolabliiii, and two daughters I\irvati and 
Jeivore. Giieiabliai died sliortly aTterwards and liis 
mother Giilab succeeded 1 as heir to the pro]xyrty. Bai 
Jekore i>redeceased GuUd) and Parvati, leaving dei'cvud- 
iiiits Nos. 1 to 4 as her minor sons.

In 1891, Gulab and Parvati gifted two ])rox)ert ies to 
defeixdaiits Nos. 1 to 1. In 11)11 Gidab died. In 11)13,
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Parvati sued to recover i^ossessioii of the properlioH 
transferred to defendants Nos. 1 to 4 by tlie deed of gi ft 
alleging tliat tlie g iff was invalid as it conveyed lier parvItj
cliance of surviving Gulab and succeeding, thereroro, to r.
tlie proi^erty as reversioner. Tlie defendants contoiided manchha-
that the deed of gift v̂ âs i^assed in consideration of ham.
their lather having maintained Bai Gulab up to (he 
date of the deed; that the deed was binxJing on tht̂  
plaintiff and that the claim was barred by adverse' 
possession.

The Subordinate Judge held tliat though the deed of 
gift set up by the defendants was not valid in itself, 
its validity could not be, called in question by the 
plaintiil; who Was a consenting reversioner : limnacHt In 
V. M athura Smgh^^K He, tlierefore, dismissed the 
plaintitfs suit.

On appeal, the First Class Subordinate Judge con
firmed the decree.

The x)hiintiif appealed to tlie High Court.
B. J. Desai with T', A, Ga)uUu\, Coi* the ax)pollant;—

Bai Gulab and the apj)ellant iruule a gift of tlie i)roperty 
in suit 1.0 the respondents in 1891. Bai G ulab conveyed 
her present interest in the property and the appellanl 
conveyed her future rights tliei'ein. The transfer by the 
api)ellant of her reversionary Interest is bad under 
section 6 of the Transfer of Pi*opei'ty Act. Sucii traiis- 
fers are not recognised by Hindu law : Anirii Nara- 
ijan SlngJi v. Gaya This is not the case oi; a
transfer for consideration where the consent of a near 
reversioner may operate to show that the alienation by 
the widow was for a necessary purpose: Pilu  y.
73a'ba/î \ where it is laid down that the operation of 
this doctrine is confined to transfers for consideration.

. (1) ( 1888)  10 All. 407. ( 1917) 45 Cul. 590.
(3) (1909) 34 Bom. 165. ;
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B a i

P l R V A T i
V.

.’O a y a b i i a i

M A K C im A -

KAM.

1919. Jaj/aJcar wii.1i G. N. Thako)\ for Tlu>
Jil'c iritor(‘s(, oftlic wi(l.{)w at the dale oi' the pfil'l, aiul 
of tl>o app(‘Viant on lior deatli mliould Im couihiiUHl, ancJ 
tlioso int('rowt.s toget.liev made up what iiia.y ho called a 
fcH'in the properly :̂5-iFi'(uI luvay. Theft'ift I hiiH bccamo 
a ^̂ il't of tlie entire ])ro|)erty. The wi(h>w \va.H compet
ent to relinqriiHli lier life inlerest in tlie ])roperty in 
tlu'litinds of tlie appelhint, tlie next revt'rHioner. Bho 
would then he Rolely enl.it1(Ml to the pi‘Oj)erty and was 
eompelent 1o malve a qifl' to the reKi^ondentn. The 
widow and the appellant. thri« joined in making a gifli 
of Ihi' (Mitii’o i)n)pi.'rty to I lu‘ ri',s])ondent,s and tlie whole 
jirdpcrty wa« conveyed t.o them. The appelhint ii={ 
ostcjjiped from di.sputin^’ the validity of the :̂»'irt as 
against tlie respondents liecause on the faith t.heroof 
tlu'ir father maintained the widow duriiitj tlieir life
time.

Macleod, C. J. :—One .Kashiilas died in 18G8 leav- 
i-iî - a widow CUilal), a son Ohelabhai, and. two 
daughters Parvati and Jel<ore. Ilis property descoiided 
to his son Ghelabhai. On (Mielabhai’B tleath his mother 
<lnhib became his heir. Giilab died, in 1911. lu  
ISOl G iilal) and Parvati, one of the daughters, gifted two 
properties to defendants Nos. 1 to 4 wdio wuyre the minor 
«oiis of the deceased daughter .Tekore, purporting to 
conv^cy tliose x>roperties by (Uilab as the life tenant and 
by Parvati as the next reversioner. After the death of 
Oulab, the iilaintiff filed this suit to recover the property 
from the donees under tlie gift of 1801 on the gronncl 
that the deed as against her was invalid as it conveyed 
lier chance of surviving Gidab, and succeeding there
fore to the property as reversionei*.

The trial Court dismissed tlie suit, and tlie appeal 
against the order of dismissal was also dismissed by the 
First Glass Subordinate Judge. A  good deal of con-- 
fusion often arises in cases of this nature owing to the



facts of the case not being propei'ly kokl in view loii)-
arguing tlie points of law wliicli may arise. There 
may have been circumstances in the case -vvhich would pauvati
]iave enabled Gulab and Parvati together to give a 
good title to a third party of the i)roi)erty in qiiestion.
It all depended on the manner in which tlie transaction «am, 
was eilected. But keep>ing strictly to the facts In tJiis 
case at tlie time of the deed of gift, Gidab was the lite 
tenant, Parvati had the chance of succeeding to the 
property on Gulab’s death if slie happened to sui-vive 
Oulab. In these circumstances tlie document of l(Si)l was 
executed. G ulab conveys her lilie interest, Parvati conveys 
her chance of succeeding after the death of U ulab. If th oso 
interests together made up what may be called a fee in 
the property donated, then no doubt it would be a good 
transaction. But it cannot be said, however one looks 
-at the case, tliat the whole of the fee was conveyed to 
defendants Nos. 1 to 4 by that document. It is not a 
case of an alienation by a widow of i)roperty of which 
she is the liCe tenant with the consent of the next 
reversioner. .From such consent it can be presumed 
that the alienation by the widow was for a necessary 
purpose. The onus would lie ui^on the person disput
ing the alienation to show that i t was not for necessary 
X3urposes. Again the widow might have relinquislied 
the whole of her life interest ijito tlie hands of the next 
reversioner, in which case the next reversioner would 
then become solely entitled to the property. It cannot 
be said here that Gulab relinquished her interest in 
the properties gifted to the defendants Nos. 1 to 4 by 
Parvati before the gift was made. Therefore we must 
consider only the facts as they occurred in this case.
What the defendants Nos. 1 to 4 got under the deed 
of gift was the life interest of Gulab plus the chance of 
Parvati succeeding to the property on the death of 
Oulab. These were two distinct interests, and it cannot H

T O L . X L I V .]  B O M B A Y  S E iilE S . d\)l



1̂ 19. be contended that under the gift the defendants Nos. I
------------- to 4 were solely entitled to the whole of the interests*
FarvIti property. In my opinion the gift was only good

V- as regards the life interest of Gulab.
MA.wnirA- It has been urged ux3on us that the father of deferid- 

ants Nos. 1 to 4 gave consideration for tlie gift by 
maintaining Gulab. Although tluit does not seem tô  
me to allect the appellant’s argument in any way,, 
there can be no hardship, at any rate as regards defend
ants Nos. .1 to 1, ir their hithur maintained ,Gulab,. 
during the time he was in possession of tlie pi‘oi»i‘ )My 
during G ulab’s life-time.

So then the transfer l)y Parvati in the deed of gift o f’ 
1891 of her chance of succeeding to the reversion cannot 
be sustained; It is certainly bad under section (5 of 
the Transfer of Property Act, and it would lie upon the 
resi)ondents to sliow that section (> does not apply 
because by the pi'ovisions of Hindu law such a transfer' 
is recognised as good. But there is no direct authoi'lty 
on the point uuder Hindu law, thouglv there are dicta 
in seA’cral cases wliich have been cited whicl) clearly 
show that it is the opinion not only of Judges in India,, 
but also of their Lordslrips of tlie Privy Council that 
Hindu law does not rcH,‘ognise the transfer of a ,'̂ pes 
SHCcessio7iis. Therefore the repondents liave not satis
fied iis that this transfc'r ])y Parvati of her chance of 
succession is valid. Tf tlien it is invalid there is an end 
of the case, unless it can be argued that Parvat i is 
X)reventetl by some rule of law from setting up tlû v 
contention that the deed as regards her in.teresl. is 
invalid. 1 know of no rule of law whicli can |)revent 
a  p a r t y  from asking the Court to hold that a particular 
transaction, which as a matter of fact, is inval id, should 
be held to be invalid.

There can be no estoppel on a iK)int of law. I'he fact 
Is that It is the duty of the Conrt, as soon as the
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Invalidity of a transfer is pointed out, if it Is satisfied that 
there is such an invalidity, to set aside the dociimont. 
Tlierefore in my opinion'tlie deed of >̂:ift to defendants 
Nos. 1 to*4 was good only as regards the life interest 
•of Gulab, and was bad as regards the transfer of a 
■cJiance which Parvati had at that time to succeed to 
the reversion. Therefore the appeal succeeds and the 
•decree of the lower ap^^ellate Court must be set aside. 
There must be a decree in favour of the ])laintill‘ for 
possession of the pro])erty with mesne prolits from 
the date o f' the suit and costs throughout. Under 
Order X X X III, Rule 10 the plaintiU to pay court-fees.

Decree reversed.
J. G. R.

1010.
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V.

DAYAnUll
M.vNminA-
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APPELLATIO c i v i l . .

B efore Sir Norman Macleod, K l., C lih f Jun/ice, and 2fr. JuKtire Ifcnton.

SliANKAll SANA KAXBI (ojuginai. Defendant), Ai-I'KLI.ant 8HIVA- 
BIIAI VALLAVBHAI, minou, uf ms Managku, the TALUKDAIM 
SETTLEMENT OFFICERundku tmh Guardians and Wauds Acrr (oukhnal 
Plaintiff) REai'ONDENT.*̂

■ijourt o f  Wards A ct {Bom . A ct I  o f  1906), scdton 7 f ( / ) — N otice o f  chiiinA—  
Publication o f  notice in Goveriiiiient Gazette— Further jiublicativu o f  nuticQ 
desirable.

Under section 14 (1 ) o f  tlio Court oC Wards A(rt (Pxhu. Act I  uf 1905), it 
is desirable that there Hlionld be Honie fiirlber jml))ication o f  the noticfl 
calling for chiinia than the more publication in the Gorcrnm/’nt Ga'^eUt'.

Second appeal against the decision of B. C. Kennedy, 
District Judge of Alimedabad, reversing the tlecreo 
passed by M. M. Bhat, Second Class Subordinate Judge 
511 Nadi ad.

191 i). 

N ovcm bfv\4.

Second Appeal No. 399 o£ 1918.


