
V O L . X L IV .]  B O M B A Y  8E R IK S. m
r ig h t ly  (lismissed ilu- coiiuti'i-claim and the Higli ( !o iirt  
in aiipeal con i ir nied I hat dt'cree.

Before concliidiii^’ Miis judgment IIkml* Loi'dyliips 
think it right to say lhat they see no ri'asoii I'or <(uos- 
tioning the propriety ol: action of tire Holicilor for tlio 
defendants in the suit.

Tlieir Lordships will iminbiy advise His Maj('s(;y 
ihat tl)is appeal should he dismissed. The appellanls 
•must pay the costs ol tliis ai)peal.

Solicitors for the appelhmts : Messrs. H u(j]u-h ^Sons.

Solicitors for the respondents : Messrs. It!. F. Turner
Sons.
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A PPE LIA TE  CIVIL.

B efore Sir Norman Macleod, K t., C h ief Jnsticc m d  lifr. Justice HcaUin.

T I I A K A R A M A  T E J R A N I ,  w i d o w  o f  T I I A K O R  K 'A R S 1 N ( ,^ J .1  I L M T I T -  

SA N G JI AND TTIE M O TIIKIl OF T O K  D E C IiA SK D  T I I A K O R  FULBTN'GJI 
( o r i g i n a l  P l a i n t i f f ) ,  A i u ' E l l a k t  r .  S A R T T P C n i \ N D  O . H I I A G A N B n A I  

S E T I I ,  D E C E A SE D , B T  H IS SONS AND H RIRS ( 1 )  M i \ , N I B H A I  S A R U P C H A N l )  

S E T H  AN D  SIX O TH ER S, AN D  AN O TH ER ( lIK IR S  O F O R IG IN A L  D e F E N 'IIA N T  N o .  1 ‘ 

AND D e f e n d a n t  N o .  2 ) ,  R E s r o N D E N T s . ^

Bindu Imv— Adoption— Joint fam ihj— Jivai grant— Impartible properiy—  
Widow o f  a co-parcenPT adopti)>g after the death o f  aiirriimig co-jxireencr—  
Absence o f  consent— Authority ofvndow  to adopt.

One R ,  owning a jivai estate, died leaving a w idow  S and liis brother’  ̂
non M. S and M jointly mortgaged a part o f  tho/ijja i estate. M died in 1882

 ̂F irst Appeal No. 1.55 of 1917.
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1010. leavin^y two widows, and in 18S4 S iulnptcil plaiiitilFn father. Tho [)'aiu(iir 
haviiij;' Huod to rcdooiii tho iiiort^a^’o iiiado hy S aJid M,

//('W , tliat the plaiiitilt oonld not siici'ocd as jiin fatlior was not validly 
adopted hy S, who as tho widow ol; a <l(icoaaed co-pareonor o£ a joint llindii 
funiily conld not in tlie aliHencc o f  any Kpcfilk; authority niako an adoption 
snl)He(inent to ilie death ol: a (to-pareenr-r who Kin’vivod her huHhand, although 
the pnipcrty wan inipartihle.

b 'niST a p p e a l ,  agiii l ist* l.lio ( l o c i s i o n o l M i .  S.  B r o o i u l i c l d ,  

J o i n t ,  J i u l g ' c  a t  Al im.C( faba, ( l  i n  S u i t  N o .  T) o£ 11)11.

Suit for Tcdcniptioii.
One Raiwan/:̂ ', a bhmjdl of (,lic Tliakor of Unieta liohl 

■cei’lain lands uuch'c iijivfu grant. Haisang di.otl. in 1817 
leaving Idni .surviving liis widow Su.rajrani, and a, 
brol lier's son, Maiibliai (^awasang. Sm*ajrani and Man- 
bliai mortgaged a part of tlie Jirdl estaie to the 
defendants’ ancestors.

Man])hai died in 18vS2, leaving Iavo widows Atrani 
luid, TakluLtra trl. In LS81, Bu raj rani adopted. Ntirsingji, 
plainti.n!’s father.

On Narsingji’s deatli, tlie pi'operty was i n.herited by 
Ills son .b'ulsaiigji (plaintiir). In 1011, the Talukdari 
Settlement OlUetn* on behalf of Fnlsangji Narsijigji 
:insl itilted a suit for redemption of tlie pi*0|)0J‘ty niort- 
gag(‘d hy Lai Snrajrani and, Alanbliai ;ind for aceonnts 
under tlieLekkhan Agriculturists' U’eiief Act.

r̂iio delendants, wdio were lieirs of the mortgagee, 
conlended i n f e r  a l i a  that .b\LlsangjL was not the heir of 
tlie original mortgagors, arul tlierefore not entitled, to 
redeem.

Tlio Joint .Tudge dismissed the .snit on tlie ground 
that t\iQjioai lan<ls reverted to the principal estate on 
tlie deatli ofRaisangji an<l Manhlnii without male heirs 
and that the adoption of the plaintifl’s fatlier by Biiraj- 
rani was not valid according to Hindu law.

The plaintiff appealed to the High Court.



N. K . Mehta for tlie appellM iii.T lio  lower Coii ri, has 10 K*. 
<lisallowetl the plaiiitifr’s suit on Lho ground tliat tin?
])roperty in suit being admittedly a part of  ̂jiva i gi’jint 
it reverted on the death of Raisangji jind Manbliai wi( h- 
out male lieirB, to the Chief accoi'ding to tlu' estahlishc'd 
custom and the widow ol‘ Raisaiigji was not coinp<'(('iil 
to take in adoption a son to her liusband. IsTo doubt Ihi- 
law was as stated by the lower Coui-t in respect of a 
f'wai grant to a Junior member ol’ the family of a Clii(‘f : 
Agavsincjfi v. Bai Naniha^'^, but (l.ia,t jailing has been 
reversed by the Privy Council in aippeal : PrafajjsiHff 
Shivsing y . Agarsimifi Maishu/Ji^^K Their Lordslii[)s 
have held that the right of a Hindu w^idow to make aii 
adoption to her husband is no't depejulent on her inhei-it- 
ing liis estate ; she can exercise the power so long it is 
not exhausted or extinguished, I'ven though tlie properly 
is not vested in her heir. On this autliorlty I submit, 
there was nothing to prevent the widow from malcing an 
adoption to her husband.

[M a c l e o d  C. J. :—Do not their Lordships i-est the 
decision on the fact that the adoption was made in the 
period of natural gestation ?]

No. Their Lordships’ decision does not rest on that 
fact. They lay down as a general principle that so long 
as the power is not exhausted or extinguished she Is 
entitled to make an adoption ; that may bo afler a 
number of years. Their Lordships furtJier state (p. 108) 
that “ it was admitted tliat a posthumous son would 
prevent the revertion ” ami “ tlie adoptjon was ]ua.<lc 
within the period of natural gestation” . Tin’s is in 
rt̂ Xdy to the contention on beludf ol: the resx)ondcji1 
that as soon as Uie jira k k o ‘ dies, the property revertsto 
tlie grantor’s estate.
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11)10. Socoiitlly, tlio Jowi’ir (Joiii-i !i:is litUd. tliiit ilui wulow
wtis iioi' to :uioj)l as on i ’ ;iis;iiigji‘.s doalli tlio
])i*oi>oi‘ty went to his ih'J)1iow iMaiibh.ai l>y «iirvIvoi\shij) 
and Maiibhai diotl. leaving a wi<h»\v. iHiibniitthat 

tniAi. there being no disjuilu ;is (o tiic hudiiin ol‘ the iiih)|)tion, 
i.t vvas necessary i'or iJio pari tes t-oncerned. to luivc the*. 
adoj»(lon aet. asiile wil hi n i Ihj period t)l’ 11 mitalJon. It 
is noi'iiovs’ oi>en to th(Mh-!eii(hiiit '̂; lo disiMdo the validiiy 
oT tJiî  :uh)ptioii.

O.N. 'JltiiliOf, I’or heirs Nos. \\ to 7 of I he. (hx'cast'd 
resj)0iid('n(, not e:(ik*d upon.

M. JJ. Dace I'or 0. N. /  W;/^//y./,‘ l'or i‘espondent No. 2.

llilATox, ,1. ;— In this case we- have tlie Talidvdari 
8ett!(‘iiH‘Ht Ohieer on behalf ol‘ a person describc'd as a 
Taliikdar sning (o riMleetii a nioi'tgage. Tlu  ̂ mortgaged 
■i)ro[)erty, it Is tuliriltled, was part of lha Jirai estate, 
which up to the yeai’ IS 17 wa,s vested in one L’aisang, 
wiio in that year died. He h'fC a nephew, tlie son of 
his hrolli!.'!', and a vvi(iow, and it was the widow aiul 
i!k> iK'phew who joiU(;d in nuddog the in.ortgage to 
redi'ein wiiich this suit has he<'n brough t. 'riied<‘fen(hints 
op|u.)sed the claim on the ground, iliat Narsang, tlie 
'J\du.l<dai‘ wiu)Se estate is under IIr) management of the 
I’aliikdari KSettlement Ollieer, Inis no rigid to redeem 
the mortgage'. Narsang himself l« dead and was 
su.cceed.ed by a son Pulsangji, But tlie ([iiestlon Is 
wlietlior Narsang was or wa,s not validly adopted by 
Burajraiil, the widow oi’ Raisang. If he was valldiy 

' adopted, then tho i)laintlir« suit must succeed. If lie
was not vali.dly adopted, tlie plaintlirs suit must fail, 
because it is brought by one who has no right to redeciu 
the mortgage. The adoption waa made l)y Burajrani, 
tlie widow of Raisang, after the death of Manbhai, the 
nei)hew of her husband. Manbliai or Ids fatlier, it 
would weem had liel^the flvai subsequent to Raisang's
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deatli ill 1847. Maiibliai died in 188î  and in 1S81, i.e., 
nearly forty years alter lier Ijuskind'fcj death, Snrajrani 
niade the adoption. By tlie law, as it is undersi,i)od 
in this Presidency, an adoption of this kind in a i’ainily NAuuiriiAN

C l I M A i i A N ’

wliicli coiLstitnted a joint Hin(In family, altliongli the >h .m , 

property was impartible, could not Ijo validly made. 
vVe v̂ 'ere, liowever, referred t<» a vt'ry recent case decided 
by the Privy Council last' year, PyalapHUKj S h i r s l i u /  v. 
Agarslrujfi llaisiiirjji '̂^K lii that case, Jiowv'ver, tlie fa<!ts 
were that the adoplionhad becJi made witliin tlie peilod 
of gi3station succeeding tiie death of the Avidow's h usband.
Tliose facts were the subject of argument in the case.
T])cy were expressly mentioned in tho judgment, and ifc 
appears the only thing tliat was dc'cided was tliat in 
circumstances of that kind an adoption would be valid.
But where the circumstances are, as tlu'v are here, it 
seems to me quite iDlain that, we must follow wJiut is 
well-understood as tho ordinajy law in this Presiiiency, 
and apply it to the facts. Tlie widow of a deceased 
c()-parcener of a joint Hindu, family cunnofc, in the 
absence of any specific authority, make an* adoption 
subsequent to the death of a co-parcener who survived 
her husband ; ami more particularly wJien, as iiere, tiiat 
later surviving co-parcener left widows. It seems to 
ni(‘, therefore, quite plain that the decision of tho Court 
below is correct and tliat this appc'al must be dismissed . 
with costs. One set of costs to respondent No. 1 only.

Macleod, C. J. :—I agree.

D e r r e e  c O i i f i r n w ( L
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