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case falls outsklo fclie scope oJ‘ section 101, siib-sectioii 2,
ii-*, tliiit (.lie aiicti.on-i)iii-cliascr happens to be ilio decree- 
holdor and fcliat tlie order on tlfe ai)i)licatlon o£ tlie 
jiidii^'inent-debtor is an oi’der relating to tlie execution 
of the decree betweoji the parties under section 17. Wo 
d(j no(; think, liowevei’, tliat tlie accident ot tlie aiiction- 
pin'cliaser being, the decree-Lolder makes any di!Vei‘ence 
in llie ellect ol'the provisions oL‘ section 101, sul)-sec~ 
lion 2. AVlietlier the anction-purcliaser be tlie decreo- 
iiolder or a tlrird person, the result is the same so far 
us the apxu'alability ol! the (nxler is concerned.

apx)cal. must, tliei’crore, be ilismisscd with costs 
on t!ie groujid tliat no second appeal lies to this Court.

Appeal dismissed.
IL K.

PIUVY COUNCIL.*

V. c.^

11) H).

A'liccinht'.r
IH.

llA lv lD A S HANCI10UI)AS an ot i i i cu ,  nEFENDAMT) t’. MKRCIANTILI'J 
J5AXK UF IX1)1A (Pl,AKNTlFKS).

[On u|ip« a! Crum llio  H ig li C o u rt o f  .liu ii /atiu-o a t B o m b a y .]

Iluil'urt^—Intcretst on m'crdrafta— Pm ctl'‘(i o f  inLyimj interest in a ilijJ'ct'mt 
tiioJefroni that agreed on— Componnd inteir.it charf/ad /cilhout anij nbjivtion 
fo r  lun/j tim e— Implied contract to /hi// it— Hridcnoe A ct (1  o f  IS 7:2), sa: - 
tioH — ItcfusaL to hoiivur chriiHCit,

'riio appollauls curriod uu l»viKiiiii«H at r>oiubay as cotton mercliants, ami llic 
rospoiuicnts were tliuir liankcrs. From lUOG, the Bank had allowctl th« 
aj>pcllants’ rinii to overdraw thoir aceuiints undi-r an af^recuiont between thw 
partie.s cuuHisthig o f  a leftcr in a [D'hited L’onu signed and given l>y the 
appellants to the respondents on 1st Dcix'iuber annually, and i>ruvidinjjc 
that interest should be chai'y'ed at 7 per cent, per annum, and bo calculated ou 
the flaily balance due in respect liie overdraft, pltsdging as security the 
cotton stored by tlieni in the godowns u£ the Bank. The [)ractice o£ the Banlt

® l*reseut;— Lord Shaw, Sir .John Edge, Mr. Ameer A li and Sir Lawreuco 
■Jenkius,
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to interest was to strike a buknco ol! e icli o f  its oiHtoai n'.s’ anjourits on 
the last dii}’’ o f  oa;.;h month, aiutcharg'u iatorerft on the aiuoiliit o f  the balauco, 
in fact compound interest with monthly rests ; but tlio uppollants thouf^'h 
sthey knew it was tlone never objected until al'ter 1st August In a suit
by tlie Bank to recover a balance due by  the appellants, th<j latter cnimler" 
claimed for damaj^es for the dishonouring o f  two o f  thoir choiiues :

Jldil, that till* ac(|^uiesccnce (jf the ai)[K,‘llants for 0 years in the m ode 
o f  charytug iutereit entitled the respiunlents to set up an implied agreemtuil 
on the appellants’ part to pay it in that way ami tin',re w;is nothiny in 
section 1J2 o f  the Evidence A ct to pi-cvonfc suiih an agrceiuont iteiny proved.
It was found by all the Courts that Ihe respondents were juatitiod under tlni 
circunistaiices at the tune in not inereasing the appeiiauts’ overdraft by 
■honouring the ch:_‘;jues, and had rigiitly refused to do so.

A p p e a l  N u. 08 of 1918 Ij ’oiu a, decree (.‘K)t)i NovcHiboi* 
IDIG) ol' tlic High CoLirt jit BoinUiy in its Aiipcllatc 
JnrlHclictioii wliicli allinncd a (Leeree (23j\1 Marcli li,)l()) 
of Mie same Coiii/t in tlie oxerci.se ol‘ its Ortliiiary Civil 
-Jiirisclictio]!,

Tlie suit wliicli gave rise to this a})[)eal was l)ronglit 
by I'lie re.spoiident Baiilv to recover iVotn the appellant.s 
Ks. oO, 127-15-0 as the balajice remaiiiiiig duo on an 
account in Vvdiicii for mally years credit had been given 
to tite appellaiitB against cotton pledged l>y tlieio. aft.ei* 
■sale of tlie cotton.

The appeihints connterclaimed (1) for an account of 
tlieir dealings witli the ikuik, and (î ) for (iainages for 
dishonour of two cheques drawn l>y them on the 
Batik.

The only (piestions in this appeal are whether tlie 
appellants are entitled to thesi.i reliefs.

Tlie appellants and one Bhauji Madliavji, Hindus, 
were cotton merchants, trading under the name of 
Dliiiramsey, Jetha & Co., a,nd (.he rosi)ondents an 
English Banking Company witli a Brancli in Bombay. 
Tlie appellants usc'd to iinance 'tlieir cotton business 
partly by depositing col ton wdth the respondents and ’

I l.V U II lA S i

l\
i\ii.ur,vN'ruao 

r>.\NK Dti- 
ISItlA.
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1919. obtaining credit i'roin them, against it. Dealings of 
Miis kind began between the parties in 190(3, and 
contiinxcd till Aiigusl 1011. They were regulated by 
written agreements I’enewed every ycai*. Tlie last ot 
sncii agreements, dated 1st December IDlo, is an ]^]x]libit 
hi the suit, and the respondent Bank admits that the 
form of this agi’eement has been in use for eiglit or nine 
years.

The material part oC tliis agreement is set out in tlie 
judgment of the Judicial .(k)mmittee, where llie facts 
and tlie evidence given is also sullicieiitly stated for 
the purposes of tliis report.

The suit came (>.n for hearing before Macleod J„ 
who held that tlie reBpondents were, having regard tô  
the political ci-isis and its inevitable ell'ect on the 
cotton market, justiliecl in, dishonouring the cheques;, 
and he also held tliat tlie respondents were entitled 
to prove and had jn’oved an agreement by tlie 
appellants to jiay compound interest, as the written^ 
agreement, in his oi)inion, was silent as to the way 
in which interc'St sliould be cliarged. lie, in the 
3*esiilt, passed a. deci-ee for the respondents as claimed 
a]id dismissed tlie appellants’ counter-claim with costs.

Tlie appeal to the High Court on its Appellate 8idc- 
came before Bcott 0, ,T. and Heaton J. who allirmed the- 
tleci’oe of tlie trial Judge.

On this appc'al,
7) .̂ Grui/lher, IC C. ttnd E, B. liaUces, for tlie apjiel- 

larits contended that the respondents were bouiid by 
the written agreemeut to hon,our the cheques. Tlie 
ev,idence, it was submitled, showed tliat the amouiit of 
cotton 00 deposit with tlie plaiutifi' Bank entitled 
them to a fni’ther advance ; and the appelhints should 
have had a decree for damages in respect of tlie dis- 
lionouriiig of the cheques.: As .to interest tlie agreement
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provided for yearly interest, and tlie respondents 
should not have been allowed to set np an agreenienfc 
to pay interest witli monthly rests amounting 
compound interest, to pay which the respondents had 
not proved any agreement on the part of the appellants. 
Such an agreement could not be imx)lied, liecause by 
section 92 of the Evidence Act the respondents couhl 
not give evidence to vary the wi'itten agreement and 
show another agreement either by implication or proof. 
Reference was made to Daniell v. Sinclair^ '̂ .̂ The 
respondents, moreover, were not entitled to charge 
Interest at rates higher than those stipulated for in the 
written agreement.

Wootten  (w ith liim Grore Brown, \K. Cl), for the 
.respondents’ being called upon only as to the charge of 
•compound interest contended that such a charge witli 
monthly rests was establi.slied by a long course of 
-dealing between the parties as was sliowii f>y I he Ptiss 
Books extending over a period of nine years, and wa.«* 
accepted without demur by the appelhin'is, and 
:accepted also by them in their letter of iltli August 
1910, whereby the axipellants expressly accepted tlie 
accounts containing charges foj; compound intei-est as 
<joi‘rect. Reference was made to Fercjmson v, ;
Ihijford  V . ; and Bruce :v .

1919, ISfovemher ISthx—The judgment of their Lord- 
■ships was delivered by

Sir John Edcje :— Tliis is an ap])eal from a decrtio, 
■dated the 20th November, lOlO, of the Higli Court at 
Bombay, wliich confirmed a dc(‘roe of Unit Cour(: madts 
in a suit which was instituted in that GourL hi l|..s 
ordinary civil jurisdiction on tJie 27th May, 1915, by 
the Mercantile Bank of India, Limited, against Haridasi

Hauiha.m

■IK

A11'llUJANTl r.E 
liA N Il Oir

I ndia .

191».

«  (1881) 6 i\ p p . Cas. 181. 
2̂) 1841) 8 CJ. & Fin. 121.

(3̂  (1829) 5 Hum, a.lG. 
(1813) 3 Gamp. 467.
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M c m m t i l o  E a i i k  ol! I n d i a ,  L i i i ) i t t ' ( l ,  i s  t l i o  r o s p o n d i ' i i t
flAIilliAS

iiANriKiifi.Aŝ  liorc. Blianji Madliavji, iianuMl. a8 a dei'endant to the
MrricvvNTii.i disappeared..

Bakk ok The appellants Iiotc are Haridas Rancliordas and
Lndlia Dossa.

The defeiKlants, Tiiider the name of Dharaiiisay Jaitha 
& Co., caiTied on Imsiiioss at Bombay as cotton mer
chants, their bankers wore til0 plai nlifl Bank, and I he 
snit was bi'oiight by the Banic to recover :fi‘om th(‘m a 
balance due by the delVndants to the Bank and intc'rest 
on that balance. Thii defondants Haridas RancliorchiB' 
and Ludlia Dossa filed a written statement and connter- 
claim in wdiich they claimed an account, and damages 
for the dishonour on Ihe 1st August, 11)11, by (he Ikuik 
ol; two clKMpies drawn by their firm upon tlie Banlc. 
Their Lordships are informed by counsel that by (he 
Ilnles of the High Conrt at Bombay relating to suits 

'in its original civil jurisdiction counterclaim& are 
permitted*.

The trial Judge ordei’ed tha( the suit as against the- 
defendant Bhanji Madliavji should siand adjourned 
and on the claim of tlie Bank made a decree againsl (he 
defendants Haridas Rancliordas and Ludlia Dossa, as 
two of the imriners in tlieir firm of Dharamsay Jaitfui 
& Co., and also in their individual capacKies for 
Rs. S9,025, 10 annas for the debt (including compound; 
interest with monthly rests), with fnture sim])le 
interest from the date of the decree until payimuit, 
and by his decree dismissed the connter-claim. 'The 
High Court in appeal made a dec;ree con;rirming that 
decree of the trial Judge. From that decree of tliê * 
High Court this appeal has been brought.

The questions now in dispute-are (1) was the Bank 
entitled to charge compound interest with monthly
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rests on the amounts from tilluHo tinK> ovci’tii'awi! hy 
the defendants, and (2) was the Bank entitled to rchiso 
to honoi.ir the two cheques. To nndei'Btaiid Iheso two KANriuuinA'̂  
qnestions it is necessary hrieOy to refer to Ihe counso ;\i, 
of dealing between the Bank and the defendants’ firm. b.wk > k 
Eor several years, at least from IDOG, the Bank had Im'ia- 
allowed the defendantsMirm lo overdraw tlicir aceounl^
The practice was that annually on the 1s!̂  Deceniln'r 
the defendants, in the nnnie ol! tlieir firm ajul indivi

dually, signed a letter in a yrinled form add rossed to 
and. given to the Bank, and. in accoi'dance witli those 
letters the Bank allowed tlie defendants’ linn to 
overdraw their account. The last of srich letters was 
given to the Bank on the 1st December, ] 1)13, and so 
far'as it is mateiial it ŵ as as follows :—

“ I n '  co n sid eratio n  o f  yo itr  aliow ln^' iis an o vo rd ral't to  th e c x to iit  o{’

!>nt n ot e x c e e d in g  a t iin y  one tim e, Tih, 10  lacH in c u m n ii acfovin t it  

liero liy  a g re e d  th a t  a ll moneys? a d v an ced  and  lu in n iftor to  l)o a d v an ce d  in 

pnrs^nance o f  tliese  prcsontK (liere in n ftcr r o f e i n d  to as ‘ t lic  sa id  o v e r d r a ft  ’ .o r  

‘ su ch  o v e r d r a f t ’ ) sh all bo advan ced  tipQu Use terniB and couditioriH hen.'isiftflor 

lu en tion ed  :—

“  1 .  T h e  said  o v e r d r a ft  fshall ho re p a y u h le  w ilh in  tw e lv e  n io u lh s  IVoni iliifj 

d altvan d /o r a t y o u r  option  on deinand b e in g  m ad e th erefo r.

“ 2. In te re a t shall be, ch a rg e d  id 7  p e r cen t, p er anm n n  ant] sliail I.h.* t.-ali-u- 

la ted  on th e  d a ily  b alan ce  d ue to  yo u  in  re sp ect o f  th e sa id  o v e r d ra ft , lill 30th  

^bnie, ,1 9 1 4 ,  and th e r e a fte r  t ill h^t 3>occndxrr, 1 9 1 4 ,  a t  f) p er cen t, p er 

anninn.

-■■i »  ;!> {if # If;.

“ 4. iU' fT r r r i ly  fo r  th e  saitl o v e r d r a ft  w e  h e re b y  agi'co  I d plc<l>>v. w ith  

y o u  a ll c o t lc u  pressed  and  nnprcHStd a t p resen t sto red  in y o u r ;.;'Oc!o\vns 

and/or J e th a s  and/or ^vhieh m a y  h e re a fte r  be sto re d  b y  us jn y o u r  ^.xulnwns 

and/or J e th as.

. “ 5 . N o t'w iih s ta n d in g  a n y th in g ’ h e re in b e fo re  co n tain ed  y o n  shall l i e '  

inider n o  o b lig a tio n  to a d v a n ce  a n y  m o n e y s e x c e p t  a g a in st th e  d ep o sit  .̂ ‘5

o f  co tto n  b y  us fr o m  tim e  to  tim e  as p ro v id e d  b y  c la u se  4 h e re o f and  in  %

1 1 0  ca se  sh all su ch  a d v a n c e s  exceed  E s . 10  lacs o u tsta n d in g  a t a n y  otie t im e  

and su c li a d v a n ce s  sh all n o t e x e e cd  seventy-.foiu- and  a  h a l f  p e r cent. (7 4 |o / o )  

on th e  n e t m a rk e t v a h ie  o f  th e  c o tto n  f o r  th e tim e  b e in g  d ep osited  iji y o u r

■■ .
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1919. H 'lx lo w iis  a nd/o r Jothas a.i^aiiist which cotton sucii adviiucos K h a li from time tu 
i.iiue bo miule.

'■ T). I r at any time a uiargin o f  t\vi>.nty-Hve and a half per cc.nt. ('25n/i» 
on the iu‘t market value oi' the cotton Htored in your j^odowns and/or Juthan 
sludl not bo J’ully mainlaineil you arc to have Cull rif̂ ĥt to dispoKo ol! the 
cidton tdored in the waid godowns and/or JothaH and a[)|)ly the procoo(h 
thereof towards making up Huch margin and/or ( l̂aim on us for any Huch 
margin and/or for any balance due in respect o f  the Kanû  after the diHpoHal o f  
the cotton in pur.stiance hereof.

“  10. A register Khali bo kept liy you o f  all cot.toii deposited in and/or 
removed from any godown and/or .I(.‘tha in pursuance o f  this agreement and 
such register siiall l)e open to our ins|)ection at any time <hu’ing the usual 
business hoiu’s : no cotton shall lu! removed fn>in the said godowns and/or 
Jetharf except ou a delivery order or orders signed by yl)U.

# *  *  * * *

Whatcvev m;iy 1)0 the strict coii.striiction of chun;^ 
of that h:‘tt,('i‘ tho Bimk iiivariably struck a balaiico of 
It'S ('iisioincrs’ accotiiitH on tlio hist day ol: each iiionfcit 
and cliai'gcd. interest on the anionnt of tliat h.iltimie. 
M'Ih' int(‘ rost so charged was added, to tlie monthly 
balance and tke resultant lialance, wlilcli included the 
interest, was carried forward to the (k'ibi.t of tlui 
ciisionier as the balance iliie on th(i 1st. of the following 
mouth. Tlie pass-book of the (UifendantB witli t,he Bank 
shows clearly that that was the way in which interest 
was compnt.ed and chtirged in their accoiint with tJie 
Biiiik. Tlie tiefendants never, until, after the Lst 
Augiisl% 11)1-1, raised any objection to that i)rin.cixile of 
charging tliem componml interest or to compound 
Interest being charged by the Bank on their overdrafts. 
It was the course of bnslness to which it must be takeii 
that the defendants agreed. As long ago as bSlo Lord 
Ellenhorongh in Bruce v. held tliat the fact,
that the defendant in that case had not objected to a

(I) (1813) 3 Camp. 467.



■cliarge of coinpoiintl interest in accounts wliicli foi'̂  
several years lie had annually recei ved from, the plaiiifj- 
itf afforded siitlicLent evidence oC a promise hy him to 
pay interest in that manner. In addifcion to the 
■evidence afforded by the pass-books to wliich tlicir 
Lordships have referred, thei'e is the nncontratlicted 

■evlclence of the manager in Bom.bay ol' the Bank tliat 
tlie delenclants knew that thoir account was cliiii’god 
hy the Bank with compound interest with monthly 
rests and had never objected to tliat coiirse of 
ibnsiness.

T]ie trial Judge, on a very carcfal consideration, 
found that there was not the slightest d<3nbt that the 
defendants knew that the Bank was charging com
pound interest and agreed to tliat interest being 
diarged in that way with monthly rests, and made tlie 
dcci'ce upon the claim against the defendants Ha rid as 
Ranchordas and Liidha Dossa which has been already 
mentioned. He rightly held that section 92 ol‘ the* 
Indian Evidence Act did not prevent tlie Bank from 
proving that agreement as to compound interest. Tiie 
Higli Court in the appeal taking the same vic^w of the 
facts as the trial Jndge confirmed that decree, and 
their Lordsliips agreeing with the findings of the 
Courts below on the c^uestion of interest are of opinion 
tliat the decree of the High Court should be anirnied.

Tlie counterclaim relates to the dishononr by the 
Bank on the 1st August, 1911, of two cheques drawn 
by the defendants upon the Bank and presented for 
payment on that day. On the 1st August, 1914, the 
overdraft of the defendants’ firm amounted to 
Rs. 5^81,454. On the 31st Jnly, 1914, the Bank issued 
a notice to the defendants’ linn that the Bank was 
not advancing further against cotton and would be 
■obliged by the defendants reducing

by the

T O L . X L IV .]  B O M B A Y  SE R IE S. 481

t o r ? -

H a i« i>a s

lUwonourtAt?
o.

MKicriAN’iihii; 
B a n k  ,»•
l.N’Ul.t

the present 
.{idvance.” That notice was not received
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i9n». defendants Tint il. after o HIcg  hours on Lho Iwfc August, 
1014. On tlio Isl Arigust., 1011, tJio Bank held as 
security for the ovc'rdrait cotton, which at the market 
rates at. tlie end of Jnly, 1014, as deduced from tlio 
daily circulars of Messrs. P. CJirystal Si. Co., represented 
Rs. 8,ir),0()5, or, less the 25̂ - per cent, margin,
Rs. (),20,r)74. On the 2r)lli July, lOM, iii, (lie coiion
mai’kel, prlcc'S at Bombay began to fall owing t,o j)o!i- 
tical evenls in Europe^ In tlieir daily colton r('xiorr of 
tlie nOdi July, 1011, M('ssrs. P. Chryslat & Co. made 
the following remaric: “ T1km'(̂  is prac(Jca!ly no busi
ness ill the local nifii-ket pending developments in 
Enrope.” In tlieir daily colton r(‘,pO!‘t of tli(‘ .‘>lst .Inly, 
B)14, Messrs. P. CJlirystal & Co. remarked : “ Tlie locJd'' 
marke(< is demoralised on account of grave political 
situation.” On. tlie 1st August, 1014, Messrs. P. 
Chrystal Co. in tlieir daily colton report n'lnarlci d : 
“ The local market, is practically closed. . (,)ii()t.a(ionH 
are oidy nominal.” Those remarks of Messrs. P. 
Cliryslal il'Co. were fully jiistltuxl by tlie facts then 
known, and under the circumstances existing on (he 
Isti August, 1011, the realisable value of; (he cotton
then held by the B;ink as security for the overdrafl
was not suilicient to cover (he tlien overdraft; (he 
evidence sho\ys that, (here was then practically 'no 
market. Theii' Lordslilps agree with tlie Courts below 
that tho Bank ŷas jusiilied in refusing to increase l!ie 
overdraft by honouilng the cheques. It ;is to be 
obsei^ved that the Banlc could a(. any time luive 
demanded repayment of the whole overdraf(^. li is 
proved that after tlie 1st Angnst, 1014, the ,Boml)ay 
cotton market got gradually worse, and tlnd tlu're v;oi't 
very lew purcliasei'S of cotton at Bombay during
A.ugust, 1914, and only in small lots. In August, 1914, 
there was a large stock of about 500,000 bales qf iinsold 
cotton ;in Bombay. The trial Judge by liis decree
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r ig h t ly  (lismissed ilu- coiiuti'i-claim and the Higli ( !o iirt  
in aiipeal con i ir nied I hat dt'cree.

Before concliidiii^’ Miis judgment IIkml* Loi'dyliips 
think it right to say lhat they see no ri'asoii I'or <(uos- 
tioning the propriety ol: action of tire Holicilor for tlio 
defendants in the suit.

Tlieir Lordships will iminbiy advise His Maj('s(;y 
ihat tl)is appeal should he dismissed. The appellanls 
•must pay the costs ol tliis ai)peal.

Solicitors for the appelhmts : Messrs. H u(j]u-h ^Sons.

Solicitors for the respondents : Messrs. It!. F. Turner
Sons.

Aj)j)ea I (1 Is'i) i issed.
J . Y . w .

RANClIOItUA'-
r.

M k r c a x tim ;
l?AMC 0|.’

I ndia ..

10H».

A PPE LIA TE  CIVIL.

B efore Sir Norman Macleod, K t., C h ief Jnsticc m d  lifr. Justice HcaUin.

T I I A K A R A M A  T E J R A N I ,  w i d o w  o f  T I I A K O R  K 'A R S 1 N ( ,^ J .1  I L M T I T -  

SA N G JI AND TTIE M O TIIKIl OF T O K  D E C IiA SK D  T I I A K O R  FULBTN'GJI 
( o r i g i n a l  P l a i n t i f f ) ,  A i u ' E l l a k t  r .  S A R T T P C n i \ N D  O . H I I A G A N B n A I  

S E T I I ,  D E C E A SE D , B T  H IS SONS AND H RIRS ( 1 )  M i \ , N I B H A I  S A R U P C H A N l )  

S E T H  AN D  SIX O TH ER S, AN D  AN O TH ER ( lIK IR S  O F O R IG IN A L  D e F E N 'IIA N T  N o .  1 ‘ 

AND D e f e n d a n t  N o .  2 ) ,  R E s r o N D E N T s . ^

Bindu Imv— Adoption— Joint fam ihj— Jivai grant— Impartible properiy—  
Widow o f  a co-parcenPT adopti)>g after the death o f  aiirriimig co-jxireencr—  
Absence o f  consent— Authority ofvndow  to adopt.

One R ,  owning a jivai estate, died leaving a w idow  S and liis brother’  ̂
non M. S and M jointly mortgaged a part o f  tho/ijja i estate. M died in 1882

 ̂F irst Appeal No. 1.55 of 1917.
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