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APPELLATE CIVIL.

Before Mr. Justice Shah and Mr. IJmiice Crump.

KACHIT vai-ap RAV.TI MINDIIE VANJAM (orkhnat Defendant), An-Er,-

tant TIUMBAK KIIEMCTIAND GUJARATI (original Praintiff),
TiEHroNmcNT®.

Cioil Procedure Code (Act V of 1908), sections 47, 104 {2), Order XXT,
rules SO, 02, Order XLIII, (2) (/)— Order— A'ppeal from Order— Second
appeal— Practice and procedure.

A soooiid appeal does not, lie from an order passed under Order X X1, rule 89,
of the Civil Procedure Code, 1908. The fact that the auction-puruliaser is the
decrce-liolder liiniKelf makes no difl'erenoo.

A ppean Ujider the Letters Patent from an order
cd by Heaton, J., sniTiinarily dismissing an appeal from
tlie decision of P. K. Boyd, District Jntlge of Nasik,
confirming? an order passed by G. M. Phatak, Snbor-
dinate Jndge at Yeola.

Execntion proceed!ngs.

Tho'iMaintiff obtained a decree against the defendant;
and in executi(m of it, some property belonging to the
defendant was sold and purchased Iy tlie plaintiff at
the Court-sale.

The defendant applied to the Court to set asid(™ tlie
sale under Order X X1, rule <©; but the application was
unsuccessful. Tlie defendant appealed to the District
Court; but his appejil was dismissed.

He appealed to the Higli Court ; but his appeal was
summarily rejected by Heatoji J. He again tippealUd
under tiie Letters Patent, wlien his appeal was admitti'd
)y Macleod C. J. and Shall J.

A, G. Desali, for the respondent, raised a preliminaiy
objection that no second appeal lay and hence no api“eal

* Letters Patent Appeal No. 2ii of 191H.
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under tlie Letters Patent was competent. Under tlie
present Code of Civil Procedure no .second appeal lies
against a decision on™api”eal against an ordei*. In oi'der
tliat a second appeal may lie there nmst be a decree.
Under Order XXI, rule (8, it is an order tlial is nuule.
Tlie fact tliat tlie anction-purcliaser is the deci*ee-liolder
himself makes no dilterence. | rely npon the decision
of Jenkins 0. J. in Asbnaddi Slieikh v. Sundari

P. F./lvane, for the ax)pellant:—Here the question is
one between the decree-holder and the jLidg'nient-debtor
and relates to a sale held in execution of a dc”*cree.  So
it is a question falling under section 17 of tJie Civil
Procedure Code. The definition of ‘decree’ in .sec-
tion 2 (2) includes the determination ol' any question
within section -17. The facts of the Calcutta case appear
to have been different. Tlierein it is not clear whethi.M-
the decree-holder himself was the auction-purchaHer.
In deci.sions under the former Code a .second appeal
\vas held to lie.

Shah, J. — It is urged as a ]:>relimiiiary objection lo
tliis appeal that no second appeal lies to tliis Cotirt.
Tiie original application out of which tiiis appeal luis
arisen was made under rule 89 ol' Order XX 1by the
judgQieiit-debtor. -That application was I'cjected. Tlvere
was an appeal from that ortler to tlie District Court of
Nasik and that appeal, was dismissed. From the order
dismissing tlie ai”peal a second appeal was preferred to
tJiisCourt.; and tlie point now raised is lliat «ucli a second
appeal is not competent. It is clear that the a])peal to
the District Conrt wiis an appeal under Order XLIII,
ride 1, clause (/), and that under .section 101, sub-
section 2 of the Code of Civil Prt)cednre, no appeal can
lie from a]iy order i”assed in appeal Linder tlie section.
The only ground upon which it is said that the x>rosent
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case falls outsklo fclie scope oJ section 101, siib-sectioii 2,
¥ tliiit (lie aiicti.on-i)iii-cliascr happens to be ilio decree-
holdor and fcliat tlie order on tlfe ai)i)licatlon of tlie
jitdiiMinent-debtor is an oi'der relating to tlie execution
of the decree betweoji the parties under section 17. Wo
d(j no(; think, liowevei’, tliat tlie accident ot tlie aiiction-
pin‘cliaser being, the decree-Lolder makes any di!Vei‘ence
in llie ellect ol'the provisions d’ section 101, sul)-sec~
lion 2. AVilietlier the anction-purcliaser be tlie decreo-
iiolder or a tlrird person, the result is the same so far
us the apxu‘alability ol' the (nxler is concerned.

apx)cal. must, tliei‘crore, be ilismisscd with costs
on tlie groujid tliat no second appeal lies to this Court.

Appeal dismissed.

IL K.

PIUVY COUNCIL.*

IIAIVIDAS HANCI10UI)AS anotiiicu, NEFENDAMT) t. MKRCIANTILI'J
J5AXK UF IX1)1A (PI,AKNTIFKS).

[On ulip« a! Crum llio Higli Court of .liuii /atiu-o at Bombay.]

Huil'urt®*—Intcretst on m'crdrafta— Pmctl'(i of inLyimj interest in a ilijJ'ct'mt
tiioJefroni that agreed on— Componnd inteir.it charf/ad /Zcilhout anij nbjivtion
for lun/j time—Implied contract to /hi// it— Hridcnoe Act (1 of 1S7:2), sa:-
tioH — ItcfusaL to hoiivur chriiHCit,

rospoiuicnts were tliuir liankcrs. From IUOG, the Bank had allowctl th«
aj>pcllants’ rinii to overdraw thoir aceuiints undi-r an af*recuiont between thw
partie.s cuuHisthig of a leftcr in a [D'hited lonu signed and given >y the
appellants to the respondents on 1st Dcix'iuber annually, and i>ruvidinjjc
that interest should be chai'y'ed at 7 per cent, per annum, and bo calculated ou
the flaily balance due in respect lile overdraft, pltsdging as security the
cotton stored by tlieni in the godowns uf the Bank. The [)ractice of the Banlt

® I*reseut;—Lord Shaw, Sir .John Edge, Mr. Ameer Ali and Sir Lawreuco
mJenkius,



